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Abstract

The relationship between reparation and preversienkey feature of the jurisprudence
of human rights bodies and courts. Given the lichjteisdiction of courts to decide on
the facts before them, remedies of cessation aarhgtees of non-repetition have
focused on practices that respond to such facex.€ellias been less scope in the
jurisprudence to consider broader institutiondirigs that may also impact on the
practice of torture. However, given that individgalmplaints are a key means by which
institutional failings are documented, the rolecofirts is vital. The efficacy of
prevention as a reparation measure is dependestwoits determining that measures of
cessation and guarantees of non-repetition arepgarhjal solutions and must be
complemented by a variety of other, broader quadicjal and non-judicial measures.
However, cessation and guarantees of non-repetait®malso important features of
reparation awards in that they afford victims tippartunity to be proactively involved in
the determination of policies aimed at prevention.

1. Introduction

The right to a remedy and reparation for the breddiuman rights is a fundamental principle of
international law, recognised in numerous treaty texts and affirmed tange of national and
international courts. The principle has been uraeesl in a wide array of cases, including those
that relate to torture and cruel, inhuman or deggtteatment or punishment (CIDPT).
Reparation must reflect the gravity of the violatemd be proportionate to the harm suffered.
While most serious violations of human rights, utthg torture, are, by their nature, irreparable,
the act of affording reparation is an important wawhich the rights and dignity of the victim
are acknowledged and may be restored.

In 2005, the United Nations General Assembly adbgiteBasic Principles and Guidelines on
the Right to a Remedy and Reparation for Victim&adss Violations of International Human
Rights Law and Serious Violations of InternatioRlaimanitarian Law (the Basic Principles and
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Guidelinesy. These Basic Principles are fundamentally imporitadrawing attention to the
right to a remedy and reparation, and in consahdadnd systematising the diverse procedural
and substantive norms in this field. The Basic éples list five principle forms of reparation:
restitution, compensation, rehabilitation, satistag and guarantees of non-repetition.

This article is concerned with the forms of reparabf satisfaction (which incorporates
cessation) and of guarantees of non-repetitiomdny ways, these particular forms of
reparation are emblematic of what many survivorodiire want and need, at least as far as
REDRESS has gleaned from years of working with, @sxgisting, survivors: they want the
torture to end and, as they often have unresokelihgs of guilt for having escaped the torture
when others were not so lucky, they want to engutees not happen to them in the future, or to
others with the misfortune to be similarly situat&tithe same time, these forms of reparation
are the most controversial of the Basic Principgfeem a technical perspective, a survivor
bringing a claim for reparation for torture maylfeery strongly that a court should adopt
measures of cessation, particularly when the p@ads$i widespread, as well as guarantees of non-
repetition. Yet, unlike measures of restitutionnpensation and rehabilitation, cessation and
guarantees of non-repetition are, by their veryrgtfocused less on the violations perpetrated
against the individual litigant and more on theditnsonal practices of the state that allowed the
torture to occur in the first place. These measaredess concerned with past violations: they
are future-oriented.

Considering the individual claims processes throwglth survivors seek to vindicate their
rights, are survivors best placed to identify thestrappropriate guarantees of non-repetition in
terms of comparing the strength of one preventieasure over another? Certainly they are best
able to articulate their experiences, the harm thdfered and their need for restitution,
compensation and rehabilitation, but are they baised to determine measures relating to
cessation and guarantees of non-repetition?

Reparation has progressively been conceived aghd’ ‘of victims: as something that is theirs to
assert and theirs to receive. Yet, the obligatmfretates to cease unlawful conduct and to protect
against, or prevent, violations is distinct fromdarguably broader than, the victims’ right to a
remedy and reparations. If the approach to cessatid guarantees of non-repetition stems from
individuals’ claims for reparation, does this nexaggy do a disservice to these broader goals?
Human rights claims have been a principle vehiglevhich unlawful practices have been
outlawed; these claims have proved to be an impbimaentive for legal and institutional
reforms. Most human rights courts have articulatate obligations of cessation and guarantees
of non-repetition in a loose way, affording sigo#nt latitude to the state to determine the
precise modalities for implementation. Yet, inciegly, and particularly in the field of torture,
other, more consensual mechanisms, such as thenpire monitoring bodies established by the
European Convention for the Prevention of Tortamed the Optional Protocol to the Convention

2 Basic Principles and Guidelines on the Right Remedy and Reparation for Victims of Gross Violasiof
International Human Rights Law and Serious Violasi@f International Humanitarian Law, adopted kg thnited
Nations General Assembly, Resolution 60/147, UN.DGRES/60/147 (2005), 16 December 2005.

% European Convention for the Prevention of Torautd inhuman or degrading treatment or punishme®T, Doc.
Inf/C (2002) Strasbourg, 26 September 1987. Textratad according to the provisions of Protocols No 1
(European Treaty Series No 151) and No 2 (Europeaaty Series No 152), entered into force 1 Ma@bd22
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against Torture and other cruel, inhuman or degmatteatment or punishment (OPCAT),
provide for other possibilities.

This article considers the architecture of reparetj analysing how courts have dealt with the
thorny issues of cessation and prevention of recee. The paper starts with a legal analysis of
the obligation to prevent torture and CIDTP, a egwof the principle mechanisms established to
prevent torture and CIDTP, and an evaluation of kmg/obligation has been considered in the
jurisprudence. The article then turns to remediekraparation for torture, considering the
relationship between reparation and preventiotingh analyses the measures of cessation and
guarantees of non-repetition, considering how solialve dealt with such measures, including
the types of actions that have been ordered. Tiweatoncludes with a consideration of the
efficacy of dealing with prevention as a reparatioeasure, and questions whether it is more
appropriately dealt with at the front end: befdre torture occurs in the first place.

2. The Prevention of Torture and CIDTP: The natiréhe legal obligations
and their practical enforcement

2.1 The legal framework for the prevention of togtand CIDTP

One of the founding purposes of the human righftastructure is the prevention of further
violations. The Universal Declaration of Human Rggkhe first global statement on human
rights,was agreed in the immediate aftermath ofS8keond World War, with respect for human
rights recognised ‘as the highest aspiration ofcttramon people>’Agreed around the same
time, prevention also underpinned the Genocide €ofion®

Progressively ever since, human rights instrumeat® included positive obligations to prevent
violations’ A pivotal example is the Inter-American Conventimm the Prevention of Violence
against Women (the ‘Convention of Belém do Pam'yyhich States Parties are required to

" apply due diligence to prevent, investigate andaseppenalties for violence against
women;

" include in their domestic legislation penal, cigtministrative and any other type
of provisions that may be needed to prevent, puaigheradicate violence against
women and to adopt appropriate administrative nreasuhere necessary;

* Optional Protocol to the Convention against Tartand other cruel, inhuman or degrading treatment o
punishment (OPCAT), adopted by UN General Assent®gsolution 57/199, UN Doc. A/RES/57/199 (2002), 18
December 2002, entered into force 22 June 2006.

® Universal Declaration of Human Rights, proclainbgcthe UN General Assembly in Paris, Resolution 21(l),
10 December 1948. See ‘Preamble’, para. 2.

® Convention on the Prevention and Punishment oftiae of Genocide, approved by the UN General Assg,
Resolution 260 A(IIl), UN Doc. A/RES/260 A(lll), Becember 1948, entered into force 12 January 19&4.
Article 1.

" See, for example, Article 4 of the Convention lom Prevention and Punishment of Crimes againstriatenally
Protected Persons, Including Diplomatic Agents, Did¢. A/RES/3166(XXVIII), entered into force 14 Deakeer
1973; Article 11 of the Convention on the Safetyofted Nations and Associated Personnel, UN Doc.
A/RES/49/59, entered into force 9 December 1994icker15 of the International Convention on the @@ssion of
Terrorist Bombings, UN Doc. A/RES/52/164, entenetd iforce 15 December 1997.
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. adopt legal measures to require the perpetrat@ftain from harassing,
intimidating or threatening the woman or using amthod that harms or endangers
her life or integrity, or damages her property;

= take all appropriate measures, including legistatheasures, to amend or repeal
existing laws and regulations or to modify legatastomary practices which
sustain the persistence and tolerance of violegamst womert:...

" and to undertake progressively a range of spetiéasures.

Another key recent example is the International\@otion for the Protection of All Persons
from Enforced Disappearance, which incorporatesarons preventive obligation$jncluding

the obligation on States Parties to investigatepandecute an individual who failed to take all
necessary and reasonable measures within his polagr to prevent or repress the commission
of an enforced disappeararice.

Prevention also features high on the agenda aluim&nts dedicated to the prohibition of torture,
recognising that

it is not enough for a State to adopt a passiveidét of abstention. The preventive aspect
of the obligation requires a proactive approactoiving the adoption of concrete
measures to prevent, or at least limit, the ristodfire and ill-treatmerlt

The UN Convention against Torture and other crinéliman or degrading treatment or
punishment (UNCAT) requires States parties to ‘teffective legislative, administrative,
judicial or other measures to prevent acts of tertm any territory under its jurisdictio®. The
UNCAT also requires States Parties to prevent

other acts of cruel, inhuman or degrading treatroepunishment which do not amount
to torture..., when such acts are committed by dhainstigation of or with the consent
or acquiescence of a public official or other paraoting in an official capacityf-i

It also requires States to

8 Inter-American Convention on the Prevention ofl¥iwe against Women (the ‘Convention of Belém d@Ra
adopted 9 June 1994, para.7(b)-(e). Available at
http://www.oas.org/cim/english/convention%?20violefie20against%20women.htm. Last accessed 16 January
2010.

® Inter-American Convention on the Prevention ofl¢ime against Women, para. 8. See fn.8.

1% |nter-American Convention on the Prevention ofl¢iwe against Women, Articles 6(1)(iii), 12(4), 23, and
25. See fn.8.

™ Inter-American Convention on the Prevention ofl¢iwe against Women, Article 6(1)(iii). See fn.8.

12 Jean-Baptiste Niyizurugero and Patrick Less®uhben Island Guidelines for the Prohibition ané®ention of
Torture in Africa: Practical Guide for Implementati (Addis Ababa: Association for the Prevention offlice,
2008), p.8. See also Niyizurugero and Lessendsrvtiiume.

13 Convention against Torture and other cruel, inhumadegrading treatment or punishment, adoptettidyN
General Assembly, Resolution 39/46, UN Doc. A/REBBI810 December 1984, entered into force 26 JuB&,19
Article 2(1).

% This provision is replicated in Article 6 the Intémerican Convention to Prevent and Punish Tortadepted 9
December 1985, Organisation of American Statestyi®earies No 67, entered into force 28 Februaryr198ticle
6. Available at http://www.oas.org/JURIDICO/ENGLISHeaties/a-51.html. Last accessed 16 January 2010.
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keep under systematic review interrogation rulestructions, methods and practices as
well as arrangements for the custody and treatwigmersons subjected to any form of
arrest, detention or imprisonment in any territongler its jurisdiction, with a view to
preventing any cases of torture.

Prevention is also cited in the Istanbul ProtStas a legal obligation that States must respect to
ensure protection from torture.

Several anti-torture conventions were created fipalty to prevent torture. In the Americas, the
Inter-American Convention to Prevent and Punishuret’ was adopted in 1985 @artagena

de Indias Colombia, at the fifteenth regular session of@emeral Assembly of the Organisation
of American States. It requires States Partietat@'effective measures to prevent and punish
torture within their jurisdiction’® The Inter-American system was reinforced with the
appointment, in 2004, of the Special RapporteutherRights of Persons Deprived of their
Freedom of the Inter-American Commission and, dtety, with the adoption, in 2008, of the
Principles and Best Practices on the Protectidhenfons Deprived of Liberty in the Americas.

In 1987, the Council of Europe agreed the Eurofigamvention for the Prevention of Torture
and inhuman or degrading treatment or punishrifeftis Convention established a specialised
European Committee for the Prevention of Torture iahuman or degrading treatment or
punishment (CPT), which undertakes fact-findingtsito places where persons are deprived of
their liberty?* The Committee is a non-judicial body, aimed awvpreion, that works
collaboratively and confidentially with States teemgthen the protection of persons deprived of
their liberty. Similarly, the Robben Island Guidels* developed at a workshop at the site
where Nelson Mandela and other anti-apartheid istsiwere detained for many years, is a key
text for the prevention of torture in Afri¢alt sets outinter alia, basic procedural safeguards
for those deprived of their liberty, safeguardsimiyithe pre-trial process, conditions of
detention, mechanisms of oversight, training ang@merment, and civil society education and
empowerment. The guidelines also provide that ststteuld

15 Inter-American Convention to Prevent and Punisture, Article 11. See fn.14. See also, General @ent 7 of
the Human Rights Committee. UN Doc. HRI/GEN/1/ReW@ailable at
http://www1.umn.edu/humanrts/gencomm/hrcom7.htnst la&cessed 16 January 2010.

18 |stanbul Protocol: Manual on the Effective Invgation and Documentation of Torture and other Griméluman
or Degrading Treatment, submitted to the Uniteddwet High Commissioner for Human Rights, 9 Augug949,
para. 10(a).

" Inter-American Convention to Prevent and Punisture. See fn.14.

'8 Inter-American Convention to Prevent and Punistufe, Article 6. See fn. 14,

9 principles and Best Practices on the ProtectidPen§ons Deprived of Liberty in the Americas, Oigation of
American States Doc. OEA/Ser/L/V/I1.131 doc. 26.

20 European Convention for the Prevention of TortGee fn.3.

2L As of 4 August 2009, the Committee had made 23iesvio member states of the Council of Europetisies are
available on the CPT’s website at http://www.cpe.aat/en/about.htm#Statistics. Last accessed 2%®hber 2009.

22 Guidelines and Measures for the Prohibition areV&ntion of Torture, Cruel, Inhuman or Degradingatment
or Punishment in Africa (‘Robben Island Guidelineadopted by the African Commission on Human aedpies’
Rights, Resolution 61 (XXXII) 02: Resolution on @elines and Measures for the Prohibition and Prémeiof
Torture, Cruel, Inhuman or Degrading Treatmentumi§hment in Africa (2002).

% See Niyizurugero and Lesséne in this volume.
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[e]stablish, support and strengthen independeimetinstitutions such as human rights
commissions, ombudspersons and commissions oapwftarians, with the mandate to
conduct visits to all places of detention and toegally address the issue of the
prevention of torture, cruel, inhuman and degradiiegtment or punishment, guided by
the UN Paris Principles Relating to the Statusmakctioning of National Institutions for
the Protection and Promotion of Human Rigfits.

The African Commission’s Special Rapporteur ondtrssand Conditions of Detention is also
mandated to examine the state of prisons and ¢onglibf detention, and to make
recommendations for their improvemént.

Alongside the development of regional preventivemaaisms, in 2006 the Optional Protocol to
the UNCAT?®(OPCAT) came into force. The structure of the OPQ¥a$ benefited from the
best practice of several regional mechanisms, iiticoéar the CPT. At the same time, the
Robben Island Guidelines, and the Principles arst Beactices on the Protection of Persons
Deprived of Liberty in the Americas, have incorgethinto their standards aspects of the
OPCAT. Central to the OPCAT is its provision foe tstablishment of ‘a system of regular
visits undertaken by independent international meitbnal bodies to places where people are
deprived of their liberty, in order to prevent tog and other cruel, inhuman or degrading
treatment or punishmerft’’ The Subcommittee on the Prevention of Tortureather cruel,
inhuman or degrading treatment or punishment (S&tablished by the OPCAT, was created in
December 2006. Similar to the Council of EuropesTCthe SPT visits places of detention and
makes recommendations to States Parties concetrergotection of persons deprived of their
liberty against torture andIDTP. The OPCAT also calls upon States Parties to ksttab
national mechanisms to prevent torture domesti¢hllyugh regularly examining the treatment
of persons deprived of their liberty, making recoemaiations to improve this treatment and the
conditions of detainees, and to prevent torture@Il P, as well as submitting proposals and
observations concerning existing or draft legistaff The SPT is also tasked with helping
States to establish their national preventive meish® maintaining contact with national
preventive mechanisms and helping to strengthéndhpacities”

2.2 Legal standards of prevention

The legal standards encompassed in the preventiontore andCIDTP have developed
progressively. Some of the early conventions aruthdations refer simply to the obligation to
‘prevent’ without providing further details as teetnature of the preventive obligation. For
instance, the 1975 Declaration on the ProtectioflldPersons from Being Subjected to Torture

24 Robben Island Guidelines, para. 41. See fn.22.

% See http://www.achpr.org/english/_info/prison_méuil. Last accessed 29 November 2009.
® OPCAT. See fn.4.

*" OPCAT, Article 1. See fn.4.

8 OPCAT, Atticle 19. See fn.4.

29 OPCAT, Article 11(b). See fn.4.
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and Other Cruel, Inhuman or Degrading Treatmefuishmenf requires each State to ‘take
effective measures to prevent torture and othezlcmhuman or degrading treatment or
punishment from being practised within its jurigitin.”** A similar provision appears in the
Inter-American Convention to Prevent and Punishufet” and the UNCAT® however, in the
latter, ‘effective measures’ is replaced with ‘effee legislative, administrative, judicial or othe
measures’.

These and other standard-setting documents setrmunber of custodial and procedural
safeguards that contribute to the prevention dfitef* including, for example, safeguards in the
context of arrest and detentiorl® the prohibition ofefoulementthe obligation to make torture

a punishable offence, and obligations to providgcation and training for law enforcement and
other personnel, to review interrogation method$ @nditions of detention, to investigate
possible acts of torture bo#x officioand on the basis of complaints, and to prohilgt th
invoking of evidence extracted by torture. Howetke, safeguards reflected in many such texts
are not linked specifically with the notion of pestion and, arguably, are understood as
fulfilling a number of purposes, including prevamtj prohibition and reparation. This reinforces
the view that prohibiting and prosecuting tortwaed affording remedies and reparation to
torture victims, contribute to the prevention ofute or continuing instances of torture, in
addition to the purposes they serve in addressasgarts.

Later conventions and standard-setting instruments) as the European Convention for the
Prevention of Torture and Inhuman or Degrading fineat or Punishment and the OPCAT
provide no further interpretive guidance, focusinginly on the establishment of mechanisms of

%0 Declaration on the Protection of All Persons frBeing Subjected to Torture and Other Cruel, Inhumran
Degrading Treatment or Punishment, adopted by tleSdneral Assembly, Resolution 3452(XXX), UN Doc.
A/RES/3452(XXX), 9 December 1975.

31 Declaration on the Protection of All Persons frBeing Subjected to Torture, Article 4. See fn.30.
%2 Inter-American Convention to Prevent and Punisttife, Article 6, para. 1.
33 UNCAT, Article 2(1). See fn.13.

3 See, for example, Convention against Torture ahdraCruel, Inhuman or Degrading Treatment or Fimint,
General Comment No 2: Implementation of articleyShates parties, CAT/C/GC/2, 24 January 2008 .a8zethe
UNCAT, which refers to the issuance of generalringtons, and training of law enforcement personoelthe
prohibition of torture and CIDTP, and the systematiview of interrogation methods and practicesvels as
arrangements for the custody and treatment of mktai making torture a criminal offence, settingystems for
individuals to lodge complaints about torture amdhave their case impartially examined by the cdete
authorities of the State concerned. See fn.13.Sthedard Minimum Rules for the Treatment of Prissmevers
standards in the management of prison institutaonbthe treatment of prisoners, whereas the Basiciples for
the Treatment of Prisoners encourdgter alia, the abolishment of solitary confinement. See#radd fn2. The
Body of Principles for the Protection of All Persaimder Any Form of Detention or Imprisonment, fatoly the
most detailed standards, provide for the rightaifdas corpus, communication with the outside ward, the
prohibition of violence, threats or methods of inbgation that impair the detainee’s capacity dfisien or his
judgement. Also, they provide that ‘the duratioraaf/ interrogation of a detained or imprisoned pei@nd of the
intervals between interrogations as well as thatitieof the officials who conducted the interragas and other
persons present shall be recorded and certifisdéh form as may be prescribed by law’. They adspiire prompt
medical examinations, regular independent visiid, grovisions to enable potential claimants to ss@@mplaints
mechanisms. See fn.33.

% For example, ensuring that suspects are broughaptty before a judge and are able to challengéeifality of
their detention. Other key safeguards include vidgxng interrogations; regular access to legahsel relatives
and doctors; and prohibition of solitary confinemen

3% For example, use of arrest and detention regjsteasdatory medical examinations at the time a#strand
release from police detention or transfer to prisord use of only publicly recognised facilities.
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prevention as opposed to clarifying standards tgatons of prevention. However, the
Committees set up by such bodies, particularlyGR&, have gone far in developing standards
in the course of their worK.

2.3 The consequences of the failure to prevent

States are obliged to refrain from infringing u@omindividual’s right to be free from torture and
CIDTP. They are equally obligated to secure andiensdividuals’ right to be free from torture
and CIDTP,; this places an affirmative duty uporiestdo take positive steps to fulfil the
obligation. As was indicated by the Trial ChambreProsecutor v Furundzijahe International
Criminal Tribunal for the former Yugoslavia (ICT¢pnfirmed that the prohibition of torture
imposes preventive obligations:

given the importance that the international comryuaitaches to the protection of
individuals from torture, the prohibition againstture is particularly stringent and
sweeping. States are obliged not only to prohitat punish torture, but also to forestall
its occurrence: it is insufficient merely to intene after the infliction of torture, when
the physical or moral integrity of human beings alagady been irremediably harmed.
Consequently, States are bound to put in pladb@dle measures that may pre-empt the
perpetration of torturé®

The failure to prevent torture or CIDTP can resulh violation of the obligation to prohibit such
treatment if this obligation is understood as alamental condition precedent of the absolute
prohibition of torture and CIDTP. The European Gpfar example, has read certain positive
obligations into the European Convention in ordeerisure that it is ‘practical and effective.’

In both the European and Inter-American systengsptiligation to prevent has been interpreted
as part and parcel of the overall architecturdnefrtuman rights system: a fundamental
component underpinning each obligation that is s&ae to make the rights practical and
effective. In the inter-American system, the obliga to prevent has been articulated in relation
to Article 1 of the American Convention, as partleé fundamental obligation to respect rights:

The States Parties to this Convention undertakedpect the rights and freedoms
recognized herein and to ensure to all persongsuty their jurisdiction the free and full
exercise of those rights and freedoms, withoutdisgrimination for reasons of race,
color, sex, language, religion, political or otle@inion, national or social origin,
economic status, birth, or any other social coadit?

37 See, for example, CPT, ‘The CPT standards: “Sukigtl sections of the CPT’s General Reports’, QR¥.
CPT/Inf/lE (2002) 1 - Rev. 2006. Available at httgw.cpt.coe.int/en/documents/eng-standards.pdit hacessed
30 November 2009.

% |CTY Trial Chamber, IT-95-17/1-T, Judgment of 1@d@mber 1998, 38 International Legal Materials iFa.
148.

39 See, for example v. United KingdomJudgment of 23 September 1998, European Court ofdfRights, para.
19-24.

0 American Convention on Human Rights, adoptedatriter-American Specialized Conference on Human
Rights, San José, Costa Rica, 22 November 1969.
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The Inter-American Court of Human Rights has deteech that the obligation to ‘ensure’ the
free and full exercise of the rights recognisedhgyConvention implies the duty of the States
Parties to organise the governmental apparatusrmgeneral, all the structures through which
public power is exercised, so that they are capatjaridically ensuring the free and full
enjoyment of human rights. As a consequence ofdhligation, the States mystevent
investigate and punish any violation of the rigtgsognised by the Convention and, if possible,
attempt to restore the right violated and providmpensation, as warranted, for damages
resulting from the violatiofi*

As has been indicated by the Court,

the State has a legal duty to take reasonable &igpsvent human rights violations ... .
This duty to prevent includes all those meanslefjal, political, administrative and
cultural nature that promote the protection of hamghts and ensure that any violations
are considered and treated as illegal acts, whgkuch, may lead to the punishment of
those responsible and the obligation to indemmétictims for damages. It is not
possible to make a detailed list of all such measuwince they vary with the law and the
conditions of each State Paffy.

The ‘existence of a particular violation does motiself, prove the failure to take preventive
measures*? As was indicated by the European Court of HumaghRiin the recent case of
Beganow v. Croatig

it goes without saying that the obligation on that&under Article 1 of the Convention
cannot be interpreted as requiring the State toagiee through its legal system that
inhuman or degrading treatment is never inflictgabe individual on another or that, if
it is, criminal proceedings should necessarily lead particular sanction. In order that a
State may be held responsible it must in the viethe® Court be shown that the domestic
legal system, and in particular the criminal lavplagable in the circumstances of the
caﬁe, fails to provide practical and effective potibn of the rights guaranteed by Article
3.

“IVelasquez Rodriguez Casieidgment of 29 July 1988, Inter-American Courtafnan Rights, Series C No 4 ,
para. 166.

“2Velasquez Rodriguez Cagmra. 174 and 175. See fn.41.

*3Velasquez Rodriguez Cagmra. 175. See fn.41. This general principlg@ssed, in relation to the prevention
of genocide, in Application of the Convention oe fArevention and Punishment of the Crime of Gemo@dsnia
and Herzegovina v. Serbia and Montenggdadgment of 26 February 2007, International €ofidustice, para.
430: ‘the obligation in question is one of condastl not one of result, in the sense that a Staweotde under an
obligation to succeed, whatever the circumstariogseventing the commission of genocide: the atian of
States parties is rather to employ all means reddgmvailable to them, so as to prevent genoaidarsas
possible. A State does not incur responsibilityminbecause the desired result is not achievegpresbility is
however incurred if the State manifestly faileddke all measures to prevent genocide which weitgmits
power, and which might have contributed to preventhe genocide.’

“4Beganow v. Croatig Application No 46423/06, Judgment of 25 June 2@%opean Court of Human Rights,
para. 71. See als@kkali v. TurkeyApplication No 52067/99, Judgment of 17 Octob@d&, European Court of
Human Rights, para. 66lrra Guridi v Spain Committee against Torture Communication No 21@22A7 May
2005, para. 6.7, in which the Committee againsturerconsidered that the pardons granted had Hutigal effect
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In some instances, however, the Inter-American Cafuduman Rights has implied a failure to
prevent in instances in which an act of tortungrisved® It has also indicated that subjecting a
person to official, repressive bodies that pradiiceure with impunity is, itself, a breach of the
duty to prevent, even if that particular personas tortured®

However, some of the standard-setting documentséFer to the obligation to prevent torture
and CIDTP do not specify how prevention must ocouthey enumerate a range of possible
measures framed as practical principles of ‘go@dtre”’ as opposed to binding obligations.
This, on occasion, has limited the specific legalsequences of the failure to prevent. Also, the
failure to prevent torture or CIDTP has rarely be&borated upon in individual complaints,
other than in relation to the obligation to invgate. Individual complainants have tended to
focus on substantiating instances in which torhag occurred and they, thereby, typically focus
on the provisions that prohibit (as opposed to @névtorture where these differ. In those
instances (i.e. when the complainant has sougtaiyan institutional failings to prove the

failure to prevent torture or CIDTP), victims iniavly have failed to provide the requisite proof
to lead to the finding of a violation. Arguablyctims are least placed to document such failings.
For example, iBarakat v. Tunisiagthe complainant argued that, in addition to bheag the
prohibition of torture, Tunisia breached its obtigas under Article 11 of the UNCAT (i.e. to
keep under systematic review interrogation rulestructions, methods and practices, as well as
arrangements for the custody and treatment of persabjected to any form of arrest, detention
or imprisonment in any territory under its jurisihio, with a view to preventing cases of
torture). However, in its concluding observatioi® Committee considered that the documents
communicated furnished no proof that the StateyFeatl failed to discharge its obligations
under this provisiof®

of allowing torture to go unpunished and encourggiis repetition, thereby violating Article 2(1) thfe UNCAT,
which requires that States take effective meadorpsevent torture.

*5 See, for exampl®amaca Velasquez Caskidgment of 25 November 2000, Inter-American €ofiHuman
Rights, Series C No 70, para. 220: ‘As has beewshBamaca Velasquez was submitted to torture Wiglevas
secretly imprisoned in military installations... . i@@quently, it is clear that the State did notatffely prevent
such acts and that, by not investigating thenaiiéél to punish those responsible.’

“8Velasquez Rodriguez Cagmra. 175. See fn.41. Note, however, the diffepesition taken by the International
Court of Justice in the Application of the Conventbn the Prevention and Punishment of the Crint@éasfocide
(Bosnia and Herzegovina v. Serbia and Montenggase in which it cites Article 14(3) of the Inational Law
Commission’s Articles on State Responsibility fapport of the proposition that it is at the timeamtcommission
of the prohibited act begins that the breach dflaligation of prevention occurs (para. 431).

*" The Standard Minimum Rules for the Treatment égdtrers, adopted by the First United Nations Cosgyom
the Prevention of Crime and the Treatment of Ofégadand approved by the Economic and Social Chunci
Resolutions 663 C (XXIV) of 31 July 1957 and 20Z&l) of 13 May 1977, provides that ‘The followingles are
not intended to describe in detail a model systépeaal institutions. They seek only, on the basithe general
consensus of contemporary thought and the essetgrakents of the most adequate systems of todagt tout
what is generally accepted as being good prin@ptepractice in the treatment of prisoners andrithragement of
institutions. In view of the great variety of legabcial, economic and geographical condition$efworld, it is
evident that not all of the rules are capable @liaption in all places and at all times. They ddpthowever, serve
to stimulate a constant endeavour to overcome ipeddifficulties in the way of their applicatiom the knowledge
that they represent, as a whole, the minimum camditwhich are accepted as suitable by the UnitibNs’ (para.
1-2).

8 Committee against TorturBarakat v. TunisiaCommunication No 60/1996, UN Doc. CAT/C/23/D/68986, 10
November 1999. See alBawda Jawara v. The GambiAfrican Commission on Human and Peoples’ Rights,
Communication No 147/95 and 149/96 (2000), para:®& complainant further alleges that detentibp&rsons
incommunicado and preventing them from seeing tedditives constitutes torture. The State has edfthis claim
and has challenged the complainant to verify théntfrom those who were detained. To date, the Cigsion has
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2.4 Modes of liability

In general, a state is liable for human rightsatioins that can be imputed to it. However, in
addition, an act that violates human rights thatosdirectly imputable to the state can still dnta
state responsibility. As was indicated by the h#tererican Court of Human Rights in the
Velasquez Rodriguez case

An illegal act which violates human rights and whis initially not directly imputable to
a State (for example, because it is the act oivatgr person or because the person
responsible has not been identified) can leadteynational responsibility of the State,
not because of the act itself, but because ofdatle df due diligence to prevent the
violation or to respond to it as required by then@mtion?°

Traditional international law considers states oesible only for actions and omissions of its
own agents, and not for human rights violationsvieen private parties. In recent years, this has
begun to change.

In respect of private persons, the European Cdufuman Rights has held that States are
required to take positive measures to ensure tdatiduals are not ill-treated, in breach of
Article 3, by private individualg’ In A v United Kingdomi* the European Court found a
violation of Article 3 when a step-father who haghten his step-son to such an extent that the
treatment amounted to inhuman and degrading treditwees acquitted of assault. Even though
the treatment was perpetrated by one private pexgaimst another, the State was still
responsible because there was not an adequatensystaw in place to protect against such
treatment. The Court determined that Articles 1 armd the European Convention requires
States to take measures designed to ensure tiatirals within their jurisdiction are not
subjected to torture or inhuman or degrading treatror punishment, including ill-treatment
administered by private individuals. MC v Bulgaria>? the Court found that Bulgaria had
violated Article 3 because of the deficiency ofdtsninal law in effectively protecting women
from sexual violence. Thus, whether violations@mmitted by state agents, armed groups or
private persons, states have an obligation to ptestech violations and to respond effectively to
them.

In Dzemajl and Others v. Yugoslayithe police, though present at the scene, failédtéovene
to prevent the destruction of a Roma settlemerg. Gbmmittee against Torture considered that

received no evidence from the complainant. In tieeace of proof therefore, the Commission cannlat the
government to be in violation of Article 5.’

“9Velasquez Rodriguez Cagmra. 172. See fn.41.

0 A v. United KingdomReports 1998-VI. See fn.39.

L A v. United KingdomRReports 1998-VI. See fn.39.

*2M.C. v. BulgariaJudgment of 4 December 2003, European Court ofafuRights, Report 2003-XIl.

%3 Hajrizi Dzemajl et al. v. Yugoslavi&/N Doc. CAT/C/29/D/161/2000, UN Committee agaifietture, 2
December 2002, para. 9.2. See also, UNCAT, Ge@aiment No 2: Implementation of article 2 by Statedies,
UN Doc. CAT/C/GC/2, 24 January 2008, para. 18: ‘veh8tate authorities or others acting in officiabacity or
under color of law, know or have reasonable grodadselieve that acts of torture or ill-treatmerg heing
committed by non-State officials or private actangl they fail to exercise due diligence to previeivgstigate,
prosecute and punish such non-State officials iwafe actors consistently with [the] Conventiore Btate bears
responsibility and its officials should be consgtkas authors, complicit or otherwise responsihiieuthe
Convention for consenting to or acquiescing in sagbermissible acts.’
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this lack of action constituted acquiescence insérese of Article 16 of the UNCAT, which
prohibits cruel, inhuman or degrading treatment.

The new Disappearances Conventiagoes further. Incorporating international crimitead
principles of superior responsibility, it treat® thailure to prevent as a crime and obliges states
parties tojnter alia, take the necessary measures to hold those whmit@crime of enforced
disappearance and their superior(s) criminally sasible if the superior:

(i) knew or consciously disregarded informatibat clearly indicated that
subordinates under his or her effective authoriiy eontrol were committing, or
about to commit, a crime of enforced disappearance;

(i) exercised effective responsibility for, andntrol over, activities that were
concerned with the crime of enforced disappearasug;

(ii) failed to take all necessary and reasonaté&asures within his or her power to
prevent or repress the commission of an enforcegpgearance, or to submit the
matter to the competent authorities for investmaand prosecutior.

3. Prevention as a Form of Remedy for Torture aiiil@
3.1 Theright to a remedy and reparation for sesi@iolations of human rights

The right to a remedy and reparation has beenrstirby a range of treatigsUnited Nations
bodies®’ regional courts® as well as in a series of declarative instrumehBespite the
requirement that reparation reflect and resportiémature and gravity of the breach, it is clear
that the most serious violations of human righés by their nature, irreparable and that any
remedy will be disproportionate to the harm suffiefdonetheless, it is an international legal

** International Convention for the Protection of R&rsons from Enforced Disappearance, New York, 20
December 2006, not yet entered into force.

* International Convention for the Protection of Rérsons from Enforced Disappearance, Article Bj1%ee
fn.54.

% For example, the International Covenant of Ciwill @olitical Rights (1966), Articles 2(3), 9(5),cah4(6),; the
International Convention on the Elimination of Albrms of Racial Discrimination (1965), Article @gt
Convention on the Rights of the Child (1989), A&i89; Convention against Torture and Other Crmélyuman or
Degrading Treatment or Punishment (1984) Artidlednd the Rome Statute for an International Cran@ourt
(1998), Article 75. It has also figured in regionatruments, e.g. the European Convention on HuRights,
Articles 5(5), 13, and 41; the American ConventionHuman Rights (1969), Articles 25, 63(1) and &&] the
African Commission Special Rapporteur on Prisorts@anditions of Detention (1981), Article 21(2).eSaso the
International Convention for the Protection ofRdlrsons from Enforced Disappearance, 2006, nanteted into
force, Article 24; at the time of writing, the Camtion has 73 signatures and 4 ratifications.

*" See, for example, Human Rights Committee, Ger@waiment No 31 (80)ature of the General Legal
Obligation Imposed on States Parties to the CoveR&05/2004, UN Doc. No CCPR/C/21/Rev.1/Add.13apar
15-17; United Nations Committee against Torturen&al Comment No 2mplementation of Article 2 by States
Parties UN Doc. CAT/C/GC/2/CRP. 1/Rev.4 (2007), para. 15.

%8 See, for exampléd/elasquez Rodriguez Cagmra. 174. See fn.41. See dfapamichalopoulos v. Greece
(Article 50), Application No 14556/89, Judgment3if October 1995, European Court of Human Rights.[86.
%9 Basic Principles and Guidelines on the Right Reanedy and Reparation. See fn.2. See also the WhuR&on
of Basic Principles of Justice for Victims of Criraad Abuse of Power, adopted by the UN GeneralAble
Resolution 40/34, UN Doc. A/RES/40/34, 29 Novemb@85; and the Universal Declaration of Human Rights
Article 8, see fn.12.
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obligation that an internationally wrongful act teenedied to the fullest possible ext&hthe
aim of reparation is to eliminate, as far as pdssihe consequences of the illegal act and to
restore the situation that would have existedefaht had not been committ®cReparation can
take many forms, and the content of the right teraedy depends on the nature of the
substantive right at issue. Reparation must bedsffe’ in practice as well as in |&%It has
been repeatedly emphasised that the right to adgmest be effective and not merely illusory
or theoretic&"® and it must also be suitable to grant approprigtef for the legal right that is
alleged to have been infringed.

The right to a remedy and reparation is, itselgrgnteed and has been recognised as non-
derogable. The United Nations Human Rights Committes stated that

Article 2, paragraph 3, of the Covenant ... consds a treaty obligation inherent in the
Covenant as a whole. Even if a state party, duxistpte of emergency, and to the extent
that such measures are strictly required by thgesdies of the situation, may introduce
adjustments to the practical functioning of itsqadures governing judicial or other
remedies, the state party must comply with the &mmehtal obligation, under article 2,
paragraph 3, of the Covenant to provide a remealyisheffective®

3.2 The relationship between reparation and préoean
In 2000, the UN Special Rapporteur on Torture erajslea the importance of

the inherent relationship between the right oful@tvictims to obtain reparation and the
prevention or nonrepetition of further violations.The Special Rapporteur believes that
reparation, beyond the purpose of relieving théesunig of and affording justice to
victims by removing or redressing to the extentsgiae the consequences of the
wrongful acts, has an inherent preventive and deteaspect

This relationship between reparation and prevensaonsonant with some of the traditional
theories of punishment and dispute resolution. dereral sense, the threat of punishment or
actual punishment for violating the law can opeest@ deterrent, against both the would-be
perpetrator and the past offender. It can alsd insthe public at large a sense of a rules-based
system in which breach of the rules results in jgtallle consequences, be they monetary

%0 Chorzow Factory Cas&See fn.1.

®1 Responsibility of States for Internationally WrénlgActs, UN General Assembly, Resolution 56/83 nAx.

62 Aksoy v. TurkeyApplication No 21987/93, Judgment of 18 Decent896, European Court of Human Rights,
para. 95. See also Council of Europe, Recommenuét{@004) of the Committee of Ministers to memétates on
the improvement of domestic remedies, adopted &Cibmmittee of Ministers, 12 May 2004. Available at
https://wcd.coe.int/ViewDoc.jsp?id=743317. Lastessed 16 January 2010.

83 |Inter-American Court on Human Rights, ‘JudicialaBantees in States of Emergency (Article 27[2]ag8 8
ACHR)’" Advisory Opinion OC-9/87, 8 Oct 1987, pag4l. See als€ordova v. Italy(No 1), Application No
40877/98, Judgment of 30 January 2003, Europeart 6bHuman Rights (2003), para. 58.

% Human Rights Committee General Comment No 29 ateStof Emergency (Article 4), UN Doc. No
CCPR/C/21/Rev.1/ Add.11, 31 August 2001, para. 14.

% Interim report of the Special Rapporteur of ther®uission on Human Rights on the question of toraume other
cruel, inhuman or degrading treatment or punishigNtDoc. A/55/290, 11 August 2000, para. 28.
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compensation to victims, prosecution of perpetsator some other remedy. Similarly, when a
threat of real consequences is sufficiently predil, it can potentially discourage breaches.
Public or private remedial actions thereby reaffianthe societal level, a system, based on the
rule of law, in which disputes are regulated by Evd not revenge.

However, in contexts of widespread or systematimdu rights violations perpetrated by or at
the instigation, or acquiescence, of the statenajés citizens, the system of rules that apply to
ordinary crimes or disputes seems inapt and defickar from affirming the strength of the law,
the immense procedural, political and personal lesrthced by victims of human rights
violations when seeking to vindicate their righesv@s to underscore the absence of the rule of
law, particularly with regard to the category otauchable defendants that hold, or exert, state
power. In this sense, the sheer difficulty of obiragg a remedy and reparation in any form further
entrenches impunity and creates the conditionshichwiolations are most likely to continue
unabated. As Professor Orentlicher noted, in hetdtid set of principles for the protection and
promotion of human rights through action to combgiunity,

Impunity arises from a failure by States to meetrtbbligations to investigate violations;
to take appropriate measures in respect of theepratprs, particularly in the area of
justice, by ensuring that those suspected of cahresponsibility are prosecuted, tried
and duly punished; to provide victims with effeetiemedies and to ensure that they
receive reparation for the injuries suffered; tswe the inalienable right to know the
truth about violations; and to take other necesstays to prevent a recurrence of
violations®

If the lack of remedy contributes to the recurreatabuses, it follows that the existence of an
adequate and effective remedy is a way in whichréuabuses can be forestalled. For this logical
proposition to have any weight or meaning, howethex nature of the remedy must not relate
solely to the individual circumstances of the vima, but must look further: to the causes of the
violation.

4. Cessation and Guarantees of Non-Repetition

The Basic Principles and Guidelines refer to thedne take ‘effective measures aimed at the
cessation of continuing violation¥ 'Cessation, referring to the need to secure thettite
wrongful conduct, typically applies to breachesvimch the wrongful act is of a continuing
character. The breach of an obligation to prevemy be considered a continuing violation or
wrongful act. Such a characterisation would depmnd/hether the effect of the breach is
ongoing®® In respect of the obligation to prevent tortuhe tlearest example of this issue relates
to the practice of enforced disappearance, in wtietfailure to inform family members of the
whereabouts of their loved ones would constitutergtinuing form of torture or CIDTP. Other

% Diane Orentlicher, Report of the independent exjpenpdate the Set of principles to combat impunit
Addendum, Updated Set of principles for the prasecand promotion of human rights through actiosdambat
impunity, UN Doc. E/CN.4/2005/102/Add.1, 8 Februa@f05, Principle 1.

®7 Basic Principles and Guidelines, Principle 22&ae fn.3.

% For exampleTrail Smelterarbitration, in which the obligation was breachedds long as the pollution continued
to be emitted and, indeed, was progressively aggeawby the failure to suppress it.

20



Carla Ferstman — Reparation As Prevention

examples include unlawful environmental degradatiwroccupation of territory, or continued
unlawful and/or arbitrary detentidn.

However, cessation can also apply to circumstaimcesich there are repeated breaches and in
which, on the basis of past actions, a future Bréadeemed to be likey. The obligation of
cessation falls within the section of the Basim&iples and Guidelines that deals with
‘satisfaction’, and makes clear that special stepst be taken to end ongoing or continuing
violations, which are different and additional e tsteps that need to be taken to repair
violations that have ended.

The International Law Commission’s Draft Articless State responsibility for internationally
wrongful acté* (ILC Draft Articles) consider the obligation ofssation and assuring non-
repetition as a separate and distinct legal coresemguof the internationally wrongful act (in
addition to the obligation to afford reparatiofSprticle 30 of the ILC Draft Articles (relating to
cessation and non-repetition) provides ‘thiaé State responsible for the internationally wifahg
act is under an obligation: (a) To cease thatifittis continuing; [and] (b) To offer appropriate
assurances and guarantees of non-repetitiongcifraistances so require.” Similarly, the updated
principles to combat impunif§treat separately guarantees of non-recurrencelaftions

(which may include reform of state institutions$)e repeal of laws that contribute to (or
authorise) violations of human rights, and civil@mntrol of military and security forces and
intelligence services, from the right to reparatininciples 35-38 and 31-34).

Guarantees of non-repetition, the fifth form ofasgion mentioned in the Basic Principles and
Guidelines, are recognised as a fundamental cormpofheeparations, particularly with respect
to continuing or systematic abuses. Yet, as wisagon, guarantees of non-repetition are listed
in the ILC Draft Articles on state responsibility a separate and distinct legal consequence of an
internationally wrongful actArticle 30 of the ILC Draft Articles deals with cegtion and non-
repetition as opposed to Article 34, which lists #ppropriate forms of reparation (restitution,
compensation and satisfaction). The official comtagnof the ILC Draft Articles states that
such assurances and guarantees would better bedttaa an aspect of the continuation and
repair of the legal relationship affected by theawh’’* Similarly, theupdated principles to
combat impunity treat guarantees of non-recurreficgolations as separate from reparatiéhs.
Dinah Shelton has suggested that the inclusiorsgation within the concept of reparation in

%9 SeeAssanidze v. Georgi2004-11 221, (2004) 39 European Human Rights Rspp.653. Available at
http://cmiskp.echr.coe.int/tkp197/search.asp? hasessed 30 November 2009. Here, the Court staebl its
very nature, the violation found in the instantecd&l not leave any real choice as to the measegesred to
remedy it. In these conditions, considering thdipalar circumstances of the case and the urgesd @ put an end
to the violation of Article 5, para.l ..., the Coadnsiders that the respondent State must secuspfiieant’s
release at the earliest possible date’, para. 203.

0 See the detailed commentary of the Internatioaat Commission’s Draft Articles{earbook of the International
Law Commissiorf2001), Volume Il Part Two, p.89, para. 3.

"L |LC Draft Articles, annexed to General Resoluti8fRES/56/83, 28 January 2002. See fn.70.

2 See also Dinah SheltoRemedies in international human rights l&@xford: Oxford University Press, 1999),
p.149.

3 See Diane Orentlicher, Report of the independemér: to update the set of principles to combatiinify, UN
Doc. E/CN.4/2005/102 and Addendum 1. See fn.66.

" See commentary to Article 30, International Lawr@aission Articles on State Responsibility. For tévet of the
Articles and commentaries see Official RecordefGeneral Assembly, Supplement No 10 (A/56/10ppr V.

5 See Basic Principles and Guidelines, Principle8&1See fn.2.
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the Basic Principles and Guidelines ‘seems to intipdy in the absence of a victim there is no
duty of cessation. It undermines the rule of lawahhs the basis of the obligation to cease any
conduct that is not in conformity with an intermetal duty.”®

Guarantees of non-repetition should be availablenithere is a risk of repetition of the

wrongful act and when re-establishment of the psitwation is not considered sufficient. The

ILC Draft Articles on state responsibility provitleat guarantees of non-repetition are a possible
consequence of illegal acts, though they are @x@eptional charactéf.However, such
guarantees are a regular feature of human righispjudencé? particularly in cases of serious
violations of human rights. The types of measunes lhave been afforded have been equally far-
reaching.They are particularly important in respect of sesi@iolations of human rights where
returning to thestatus quo antés insufficient to quell the abuge.

Reparations awards aimed at guarantees of nonitrepdtave recognised that impunity
encourages chronic repetition. In this respectrdsvhave included the requirement to take
positive measures to combat impunitgt only as it concerns past violations, but also t
prospect of violations that may take place in tterle. Thus, awards have also ordered that
effective preventive or deterrent measures be kstad®° The African Commission has, for
example, required Mauritania to ‘carry out an assesht of the status of [degrading practices] in
the country with a view to identify[ing] with preston the deep-rooted causes for their
persistence and to put in place a strategy aim#teattotal and definitive eradicatioft"’

4.1 Review and/or reform of legislation contribgtito human rights violations

The Basic Principles and Guidelines stress the itapoe of ‘reviewing and reforming laws
contributing to or allowing gross violations of@nbational human rights law and serious

® Dinah Shelton, ‘The United Nations Principles &widelines on Reparations: Context and Contemtden
De Feyter, Stephan Parmentier, Marc Bossuyt antlRammens (ed.)Qut of the Ashes: Reparation for Victims of
Gross and Systematic Human Rights Violatighstwerp and Oxford: Intersentia, 2005), pp.11-34.

" See ILC Commentary 91, para. 12. See fn.70.

8 The UN Human Rights Committee has regularly inetlich its views the recommendation that States take
measures to ensure that the violation does not.réee, for exampldleier v Uruguay30/78), Un Doc.
CCPR/C/15/D/30/1978 (1982), para. Tajstavo Raul Larrosa Bequio v. Urugu@88/1981) UN Human Rights
Committee, Supplement No 40 at 173, UN Doc. A/38MEB3), para. 13(d); Case No 124/1982Hhitenge Muteba
v. Zaire), available at http://humanrights.law.monash.adurzdocs/newscans/88-1981.html, last accessed 30
November 2009.

" This has been recognised to be the case, for dgamiph violence against women, where the remautgbf
society to eliminate pre-existing structural indies that have led to, or encouraged, the viodeismecessary.
See, for example, Principle 3(H) of the Nairobi eation on Women'’s and Girls’ Right to a Remedy an
Reparation, adopted at the International MeetingMamen'’s and Girls’ Right to a Remedy and Repanatield in
Nairobi from 19 to 21 March 2007; this Declaratfmovides that ‘Reparation must go above and beyoad
immediate reasons and consequences of the crirdedgaations; [it] must aim to address the politiead
structural inequalities that negatively shape wosiand girls’ lives.” Available at www.dd-rd.ca. &accessed 30
November 2009.

8 gee, for example, the Inter-American Court casdadsacre of Plan de Sanchaavhich the Court ordereithe
construction of a monument in Mapiripan to rementbermassacre as a measure of non-repetition biegefiture
generations.

8 Malawi African Association and Others v. Mauritanisfrican Commission on Human and Peoples’ Rights,
Communication No 54/91, 61/91, 98/93, 164/97-19&Ad 210/98 (2000), para. 142.
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violations of international humanitarian laf’ Reform of laws and institutions also features
prominently within the updated set of principles tiwe protection and promotion of human
rights through action to combat impunithese principles refer to the need for the ‘repéal
laws that contribute to or authorize violationshaman rights and/or humanitarian law and
enactment of legislative and other measures negessansure respect for human rights and
humanitarian law, including measures that safegdandocratic institutions and process¥s’,
noting that legislation and regulations ‘that cdmite to or legitimize human rights violations
must also be repealed or abolish&d.’

While United Nations treaty monitoring mechanisydally refrain, in their views, from
recommending precise courses of action to remdagach, in a right to life case concerning
Colombia, the Human Rights Committee, by way okpreive action, recommended that
Colombia ‘ensure that the right to life is duly feted by amending the la®. The Inter-
American Court of Human Rights has regularly ordes&tes to repeal, adopt and amend laws.
In theLoayza Tamayo caseegarding the detention and torture of Ms Maileng Loayza-
Tamayo under terrorism legislation, the Court ndked ‘the State of Peru shall adopt the
internal legal measures necessary to adapt De@es-25,475 (Crime of Terrorism) and 25,659
(Crime of Treason) to conform to the American Cartign on Human Right$* The European
Court of Human Rights has, in some of its moremeelgments, indicated general measures
that the State should adopt, including the repeahmendment of offending domestic la¥fis.

This is an important departure from its previoussprudence, in which it focused specifically
on the rectification of past wrongs.

4.2 Institutional reforms

Institutional strengthening is a regular featurengfasures aimed at guarantees of non-repetition,
particularly in cases involving torture and othesipbited ill-treatment. The Basic Principles

and Guidelines underscore the importancentér alia, (i) ensuring effective civilian control of
military and security forces; (ii) ensuring thata@lilian and military proceedings abide by

82 Basic Principle and Guidelines, Principle 23(rge$n.32

8 Basic Principles and Guidelines, E/CN.4/2005/1@2fA of 8 February 2005. See fn.2.
8 Basic Principles and Guidelines, Principle 35@8e fn.2.

8 Basic Principles and Guidelines, Principle 38. Be2

8 Human Rights Committe®edro Pablo Camargo v. Colombia [Guerrero v.Coloa}pCommunication No
45/1979, UN Doc. CCPR/C/OP/1 at 112 (1985), pafa. 1

87 Loayza Tamayo CasBeparations, Article 63(1) American ConventionHuman Rights, Judgment of 27
November 1998, Inter-American Court of Human RigB@sries C No 42, para. 192(5). See astillo Petruzzi et
al. Case Judgment of 30 May 1999, Inter-American Courtofman Rights, Series C No 52, para. 2&maca
Velasquez Casdudgment of 22 February 2002, Inter-American €ofiHuman Rights, Series C No 91, para. 85
and 87;Barrios Altos CaseJudgment of 14 March 2001, Series C NoVilagran Morales casgJudgment of 26
May 2001, Series C No 77, para. 98.

8 valerio Colandrea, ‘On the Power of the Europeanr€of Human Rights to Order Specific Non-monetary
Measures: Some Remarks in Light of the AssanideeniBwski and Sejdovic Cases’, (200f)man Rights Law
Review7(2), p.411. See, for exampEroniowski v PolandndSejdovic v Italyin which the European Court
attributed the violations to a ‘systemic problenmiwected with the malfunctioning of domestic ledisla and
practice’:Broniowski v PolandApplication No 31443/96, Judgment of 28 Septenaf)5, European Court of
Human Rights, para.189, agejdovic v Italy Application No 56581/00, European Court of HumagHgs,
Judgment of 2 March 2006, para. 44.
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international standards of due process, fairnedsmpartiality; (iii) strengthening the
independence of the judiciary; and (iv) protectiggsons in the legal, medical and health-care
professions, the media and related professionshamsn rights defendefs.

The Inter-American Court of Human Rights has redylardered States to create certain
mechanisms to avoid further violations. For examiplegheMyrna Mack Chang caseegarding
the extrajudicial execution of Ms Chang, the Im@nerican Court noted in respect of
Guatemala that

the activities of the military forces and of thdipe, and of all other security agencies,
must be strictly subject to the rules of the deratcrconstitutional order and to the
international human rights treaties and to Inteoma Humanitarian Law. This is
especially valid with respect to the intelligencgiacies and activities. These agencies
must,inter alia, be: a) respectful, at all times, of the fundaraknghts of persons; and

b) subject to control by civil authorities, incladi not only those of the executive branch,
but also, insofar as pertinent, those of the gplatic powers. Measures to control
intelligence activities must be especially rigortnesause, given the conditions of
secrecy under which these activities take pla@y; tan drift toward committing
violations of human rights and illegal criminaliacis, as occurred in the instant caSe.

Institutional strengthening has also focused oth@)need to demobilise and dismantle illegal
armed groups and to reintegrate children that lpavecipated in armed conflict; (ii) the need to
ensure that individuals implicated in human rightdations no longer serve in positions in
which they continue to exert authority or contsalch as in the police, military or in public
office;%! (iii) the importance of establishing effective qoiaints processe¥;(iv) the creation of
DNA databases to facilitate the identification afappeared persorfidand (v) the importance of
keeping proper records about detainees to avoahinmunicado detentioff.

4.3 Training

The Basic Principles and Guidelines mention thparations can include ‘providing, on a
priority and continued basis, human rights andrirggonal humanitarian law education to all
sectors of society and training for law enforcenddfitials as well as military and security
forces’ and ‘promoting the observance of codesoofdcict and ethical norms, in particular
international standards, by public servants, indgdaw enforcement, correctional, media,

8 Basic Principles and Guidelines, Principle 23)-Bee fn.2.

% Myrna Mack Chang Casdudgment of 25 November 2003, Inter-American €ofiHuman Rights, Series C No
101, para. 284.

%1 See, for example, Human Rights Committee, conolydbservations: Argentina, CCPR/CO/70/ARG (2000),
para. 9.

92 See, for example, Orentlichéfpdated impunity principlesrinciples 36(d). See fn.66.

% Case of Molina-Theissen vs. Guatemala. Reparatiarticle 63(1) American Convention on Human Rights
Judgment of 3 July 2004, Series C No 108, pard)91(

% Case of Juan Humberto Sanchez vs. Honduhaggment of 7 June 2003, Series C No 99, pafa.S&e also
Bulacio v. ArgentinaJudgment of 18 September 2003, Inter-AmericanrGaflHuman Rights, Series C No 100.
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medical, psychological, social service and militpeysonnel, as well as by economic
enterprises®’

The Inter-American Court has regularly ordered&téd include specialised human rights and
training for the police and armed forces. In @iérrez Soler casehe Inter-American Court
ordered the State to

implement, in the training courses for militaryminal court and law enforcement staff a
program to analyze the Inter-American System fomidn Rights Protection precedents
on the limits of the jurisdiction of the militaryiminal courts, as well as the right to due
process and to judicial protection, as a way teg@methe investigation and trial of
human rights violations by such jurisdictionf.]

The Inter-American Court also ordered the Staienfement a programme to train doctors,
judges and prosecutors on the United Nations Riexion the Effective Investigation and
Documentation of Torture and Other Cruel, InhumaBegrading Treatment or Punishment
(Istanbul Protocol) to prevent future acts of toet

The duty to prevent has been interpreted by thex-merican Court as requiring training and
education on legality issues and on restrictiofegirg to the use of force in general situations,
armed conflict and terrorism, as well as on the ahedience concept, and legislative and
institutional reforms?® The Council of Ministers of the Council of Eurojie overseeing the
implementation of European Court decisions, has edded upon States to adopt training
programmes for police, security forces, judges@mesecutors, among other state officials.

% Basic Principles and Guidelines, Principle 23fe) &). See fn.2.

% Gutiérrez-Soler v. Colombjaudgment of 12 September 2005, Inter-AmericariGafiHuman Rights, Series C
No 132, para. 106.

" Gutiérrez-Soler v. Colombigara. 110. See fn.96.

% La Cantuta v. Per(Merits, Reparations and Costs), Judgment of 2%Nter 2006, para. 221-242. See also,
Chumbipuma Aguirre et al. v. Pe(Barrios Altos Casg Judgment of 30 November 2001, Inter-AmericanrCofl
Human Rights, Series C No 87, para. 31, 41-45. aBeeCase of the Miguel Castro Castro Prison v. Reru
Judgment of 25 November 2006 (Merits, Reparationks@osts), Inter-American Court of Human Rightg;j&eC
No160, para. 435-454; see, for exampliaire, Constantine and Benjamin et al. Cagadgment of 21 June 2002,
Inter-American Court of Human Rights, Series C Mo ®ara. 212-214; arldyrna Mack Chang Casdudgment of
25 November 2003, Inter-American Court of Humanh®gSeries C No 10, para. 281-282. See @lase of the
Pueblo BelloMassacre v. Colombi@Merits, Reparations and Costs), Judgment of 8liaky 2006, Inter-American
Court of Human Rights, Series C N0140, para. 263-27

% See, for example, Interim Resolution CM/Res DHO@0107 concerning the judgments of the EuropeaurtQd
Human Rights in the case of Velikova and sevenratases against Bulgaria relating to the ill-trezttvinflicted by
police forces, including three deaths, and the t#ckn effective investigation (adopted by the Catten of
Ministers 17 October 2007terim Resolution Res DH (2005) 21 concerningiisele of conditions of detention in
Greece, raised in the caseddafugoz against Greeqdudgment of 6 March 2001) aR@ers against Greece
(Judgment of 19 April 2001, adopted by the Commaiti€Ministers 7 April 2005)tnterim Resolution CM/Res DH
(2008) 69 on the execution of the judgments offhempean Court of Human Rights of cases conceithieg
Actions of the security forces in Turkey - Prograshieved and outstanding issues (General measueasure
compliance with the judgments of the European ColuHuman Rights in the cases against Turkey caomogr
actions of members of the security forces, listedppendix Il). See also follow-up to Interim Ragidbns DH (99)
434, DH (2002) 98 and DH (2005) 43, adopted byGbenmittee of Ministers 18 September 2008.
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4.4 Engagement and consultation of victimised gsoup

Another aspect that has been highlighted is thd teeaclude and consult with civil society and
victims, and to ensure an adequate representdtoroen and minority groups in such
consultations. The Updated principles on impundterthat ‘concerted efforts must be made to
ensure that women and minority groups participatié public consultations for the

elaboration, application and evaluation of reparafirograms® This is further emphasised in
the Nairobi Declaration on Women'’s and Girls’ Righta Remedy and Reparation, which
recognises the need to support women’s and gimgoeverment by taking into consideration
their autonomy and participation in decision-makiRgocesses must empower women and girls,
or those acting in the best interests of girlgdgtermine for themselves what forms of reparation
are best suited to their situation. Processes atsistovercome those aspects of customary and
religious laws and practices that prevent womengartsl from being in a position to make, and
act on, decisions about their own liv8s.

5. Conclusions

The relationship between reparation and prevemsiankey feature of the jurisprudence of
human rights bodies and courts. Given the limitegsgiction of courts to decide on the facts
before them, remedies of cessation and guaranteemeepetition have focused on practices
that respond to such facts. Courts consideringragipas awards have tended to focus on the
particular problem areas that gave rise to theatimhs in the instant cases; there has been less
scope in the jurisprudence to consider broadeitutisinal failings that may also impact on the
practice of torture in the countries concernededu most of the commentary on the need for
institutional reforms is derived from internatiolyalecognised principles and from the
statements and reports of monitoring bodies whasd v8 external to individual complaints.

In considering the efficacy of dealing with preventas a reparation measure, it is evident that
the role played by courts in determining measufegssation and guarantees of non-repetition
can only be a partial solution and must be compigeteby a variety of other, broader quasi-
judicial and non-judicial measures, designed tokvadongside state efforts to prevent torture
and other prohibited ill-treatment. The adage finavention is better than cure is certainly apt,
though it seems that having this ‘cure’ consideasuees of prevention in addition to forms of
reparation is another way to arrive at the goarafing torture. Given that individual complaints
are a key means by which institutional failings @meumented, the role of courts is vital. The
fact that the duty of states to end violations, detér future violations, is broader than the
obligation of states to afford a remedy and repamefor the harm caused, is, in this sense,
immaterial.

Another reason why cessation and guarantees ofep®iition are important features of
reparation awards in that they afford victims tippartunity to be proactively involved in the
determination of policies aimed at prevention. Ehere other ways in which to accomplish this;
nevertheless, the individual litigant seeking aedgnhas as great a stake in measures to
guarantee non-repetition as others potentiallycégfie This is one way by which their

190 ypdated set of principles, Principles 32 and 3% .66.
101 Nairobi Declaration, 1(D). See also 2(A), (B), d@®). See fn.79.
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recognition and involvement as stakeholders of gm&on is guaranteed. It is also one way in
which the prevention project can be concretiseatirig policy makers to contend with the
individuals that have suffered harm, as opposeatet@loping systems and plans in the abstract.
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