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Abstract

Medical and health professionals, especially wayldlosely with lawyers, have a vital
role to play in gathering information about torturedocumenting torture for legal
purposes, in supporting and rehabilitating sunsyar preventing torture (including via
providing training about helping torture survivensd documenting the evidence of
torture), and in prosecuting perpetrators. Obtgniseful testimony from survivors of
torture and other ill-treatment is a complex chradle: many survivors are reluctant or
unable to talk about their trauma, and may everekdeaumatised by giving testimony,
especially in court under cross-examination. Mddxcafessionals have a crucial role to
play in supporting survivors through this process also in explaining the impact of
trauma on victims’ ability to provide coherent, s@tent testimony. The article also
explores the challenges of conducting effectivassize forensic examinations to gather
evidence of torture. Finally, the impact of theafdiul Protocol is discussed in relation to
the importance of its standards in gathering asdsssng evidence of torture.

1. Introduction

Prior to 1970, little was known about the sequelaghysical and psychological tortute.
Following global outcry over the notorious tortymectices of General Pinochet’s military junta
in Chile, interest increased in how medical exgertind research could assist in documenting
torture, supporting victiméand helping doctors in countries receiving Chilesfagees to set up
rehabilitation initiatives for torture survivorst ghe same time, Amnesty International launched
an international campaign on prevention of toraumd called for medical doctors to support the
fight against torture by documenting mental andspdaf signs of torture and by developing
treatment methodologies. Following this call, Amyesedical groups were formed and the
network of rehabilitation initiatives for torturéctims around the world expand&éh the past
three decades, the network of health professiomatking in the fight against torture has grown
into a global movement: hundreds of rehabilitattentres- from Albania to Zimbabwe now
assist over 100,000 torture victims worldwide. Sizerking methodology and services vary

“International Rehabilitation Council for Torturéctims (IRCT) Legal Advisor, IRCT Project Managand IRCT
Mental Health Advisor, respectively.

! For the purposes of this article, the term ‘tortsteuld be understood to include torture and grinéluman and
degrading treatment or punishment.

2The terms ‘torture victim’ and ‘torture survivorilivbe used interchangeably in this article. Whiletim'’ is a
recognised term in international human rights e, technical term applied by health professioigisurvivor’.

% Ole Vedel Rasmussen, ‘Medical Aspects of Tortudnuary 1990panish Medical Bulletir87, Supplement 1,
p.2.
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greatly from centre to centre, according to thedsesd the victims and the available resources.
What unites them is the desire to combat tortucetarprovide health services and support to the
best of their ability’

While the main obligation and concern of healthf@ssionals is the care of their patients, the
knowledge gathered through direct access to victand specific medical expertise in

identifying physical and mental signs of torturengrates crucial insights. Rehabilitation centres
provide support services, as well as providing garend medical documentation of the details
of the torture and the specific context in whicbdturred: this documentation is vital in
designing effective strategies for preventing taid his is essential because lack of information
and relevant, accurate and reliable evidence i2btiee major reasons that torture continues and
impunity prevails. In a climate of impunity, crimettorture can be safely committed without
perpetrators risking arrest, prosecution or punghimWhen torturers are not held responsible,
there is a risk that torture will become a widesgresystematic crime.

Despite the fact that torture has been systemBtigadhibited under international law for over
60 years, the International Rehabilitation Council for Tagwictims (IRCT) hears, on a daily
basis, about acts of torture being committed ardbadvorld. From these reports, the IRCT
extrapolates that torture is practiced on a widessghibasis in more than half of all the countries
in the world. However, detailed knowledge and ofoyecdata on the prevalence of torture is
limited since torture mostly occurs behind closedrd and is often denied: its prevalence is
frequently downplayed by state authorities. Tt access to evidence and increases the
importance of alternative sources of information.

This article explores how rehabilitation of torts@rvivors and prevention of torture mutually
reinforce each other, illustrating the vital cobtriions made by rehabilitation centres and health
professionals in treating torture survivors, docatimg their testimony and collecting crucial
data. This information can support court caseduasprocedures, institutional and legal reform,
monitoring and advocacy campaigns to hold statesuatable as regards their obligations under
international law; a key method for achieving thes&comes involves sharing examples from
the work of rehabilitation centres in different i@gs. The contribution of rehabilitation centres
can be assessed by asking
(1) how are treatment and prevention interlinked, andhich ways do health
professionals support these goals via sharingrtesies and gathering data?
(20 what is the particular value of medico-legal repgyiof physical and psychological
examinations in generating evidence of tortureue in legal proceedings and
prevention campaigns?

2. Treatment and Prevention

There is no limit to the forms that torture canetaklethods of torture may be physical,
psychological, or a combination of both. Commonhnods include body suspension, ‘falanfja’,

* For more information on rehabilitation centres andgrammes, see the IRCT Global Directory:
http://www.irct.org.

® Including in the Universal Declaration for Humaigks, the UN Convention against Torture, and the
International Covenant for Civil and Political Righ

®‘Falanga’ is the beating of the soles of the feet.

149



Miriam Reventlow, Susanne Kjaer and Helen McColl - Health Professionals in the Fight Against Torture

electro-shocks, water-boarding, rape, solitary ic@mhent, and sensory deprivation, to name a
few. Torture survivors respond to, and recover frtorture in a variety of ways, depending on
their individual environment and characteristicke tonsequences of torture can be acute (e.g.
bone fractures or haematoma), but may also indlualgterm physical and mental injuries,
some of which may last a life-time. Studies shovwinanease in symptoms of mental illness,
including depression and Post Traumatic Stressriéss (PTSD), in survivors of tortufe.
However, torture impacts on families and commusijtieot just those who have been tortured.
The aim of rehabilitation services is to enablavitiial survivors, their affected family
members and their community to resume as fulleadd possible and to restore their dignity. In
order to meet the complex needs of survivors, néitetlon centres use a variety of treatment
approaches that take into account the individuadads, as well as the cultural, social and
political environment. Wherever possible, rehasiidn centres provide a holistic package of
services which may include

(1) medical care (for both physical and mental heatibds),

(2 physiotherapy,

(3) counselling and psychotherapy,

(4) legal services,

(5) practical help with basic needs (e.g. food, she#ted language lessons), and

(6) further social care and integration (includingehation to living skills, education and
employment training).

Many rehabilitation centres provide treatment tovisors in a challenging environment, such as
during on-going conflict, in countries where todus systematically committed, or in systems
with weak public health services and limited nunsbaravailable and qualified health
professionals. Centres may be part of well-equippedersity hospitals or have medical wards
to provide specialised treatment for hundreds tiEpts per year, or they may work at grassroots
level and manage with limited space and staff. Smhabilitation centres offer individual
treatment sessions; others include the familigh@entire community, or focus on specific
groups of victims, such as asylum seekers, childrgrisoners. This huge diversity of socio-
political and cultural contexts means that desigrirstandard rehabilitation programme is
neither possible nor desirable.

The positive impact of rehabilitation efforts afftea far-reaching and go beyond the impact on
the individual to affect communities and societyaagie. Torture is a political act, and the
rehabilitation of torture survivors is, thus, oft@iso perceived as political. Therefore,
rehabilitation centres play a key role in promottlegnocracy, co-existence, and respect for
human rights by their mere existence. In some caskabilitated torture survivors take up roles
in the fight against torture themselves. For insgaflormer torture victims in Kenya founded the
anti-torture initiative Mwatiko Mahteso to providepport to torture survivors and their families;
the organisation also publishes a jourfiéle Survivorto advocate against tortufte.

’ Abigail Alexander, Stacie Blake and Michael Beefst (2007)TORTUREL7, p.1 onwards. However, a
systematic review of available data shows a laggéauce in these figures: Z Steel, T Chey, D Sil@&&larnane,
RA Bryant, M van Ommersen, ‘Association of tortared other potentially traumatic events with mehgslth
outcomes among populations exposed to mass coaflicdisplacement; a systematic review and metbsisa(5
August)Journal of the American Medical Associati®d2(5), pp.537-49.

8 http://www.mahteso.org. Last accessed 20 Augud®20
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Rehabilitation of survivors can be positively reirded by torture prevention efforts. Often
survivors seek both treatment and social intereestiIn order to heal, they need recognition of
the wrong-doing, for the perpetrators to be heltbaantable, and guarantees of non-repetition.
Torture victims are often marginalised. Giving paléstimony, and receiving recognition from
the authorities, and also society, of the violadioommitted against them can have a healing
effect. Impunity has a detrimental effect on thallmg process of torture survivors. If atrocities
are not acknowledged, and if justice is not sefuedif perpetrators go free and there is no
guarantee of non-repetition), then the trauma igerfikely to persist. Research conducted on
the positive effect of justice has shown that,famy survivors, the pursuit of justice, redress,
and official recognition of harm done helps to oestindividuals’ morale and is as important as
physical and mental rehabilitation. A damaged bali@ just and secure world can often only be
regained after obtaining legal redréSs.

In turn, torture survivors and health professiomals play a crucial role in fighting impunity and
preventing torture. Rehabilitation centres keepres for each patient; testimonies given by
torture survivors are an invaluable source of kmeolge about types of torture, those who
perpetrate it, the contexts in which it occurs atiter relevant details. Testimonies can indicate
where and when the risk of torture is greatestef@mple, at the very outset of deprivation of
liberty by law enforcement officials. This, in tyrwan direct preventive efforts, including via
training for personnel who handle detainees avémg beginning of their detention.

Increasingly, medical organisations have echoealtgation of health professionals to
denounce and document tortdteecognising that torture does not only cause seplysical

and mental injuries, but is a crime absolutely gyvdd under international law. However,
documenting torture is not necessarily a logicalsemuence of the rehabilitation process. The
primary obligation of doctors (and other healtHf¥ta to promote the well-being of their
patients. They are bound by medical ethics, andaakethical codes, that may be at odds with
documenting and denouncing instances of tortureirfstance, doctors must respect patient
autonomy and confidentiality, and no informationyrb& passed on without the informed
consent of the patient. Documentation of tortured(pursuit of justice and redress) must never
compromise the best interests of the patient: #teipt’'s wishes should be respected at all times.
The fundamental principle here is that patientslaeeoest judge of their own interests. The
principle role of the doctor is to help the patjentluding by helping them to understand the
role and relevance of documentation, even if tHeepadoes not, at the time of treatment, want
information on their case used outside medical gbatsons. Providing treatment and
rehabilitation services to survivors, at the samme tas gathering data and collecting stories to
denounce torture, can involve a delicate balarfiact as doctors must combine their

® Knut Rauchfuss and Bianca Schmolze, ‘Justice h&aks impact of impunity and the fights againstritthe
recovery of severe human rights violations’ survs/o(2008)TORTURELS, p.38 onwards.

19 Rauchfuss and Schmolze, p.44. See fn.9.

" The World Medical Association Council ResolutiamRrohibition of Physician Participation in Tortueslopted
by the World Medical Association 182Council Session, Tel Aviv, May 2009.

12 Medical investigations of torture should be catrieit in conformity with the following 10 principe (1) Access:
a victim should have prompt access to a doctorin@pendence: the examining doctor should be imadgnt of
authorities; (3) Confidentiality: the examinatidmosild take place in a private room; (4) Informedsent: the
subject should give consent to the examinatiorr giéting detailed information on the purpose aossible
outcomes of the medical examination; (5) Accesnédical records: the doctor should have accesl toedical
records, including previous medical records; (6) Examination: the doctor should do a full medieahmination;
(7) Report: the doctor should promptly prepare @ueate written report; (8) Confidentiality of theport: the
report should not be made available except wittctresent of the victim; (9) Second examinationeeosd
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therapeutic role with an investigatiVene while never losing sight of their principal
responsibility: promoting the well-being of the jeat.

3. Testimonies

Owing to the traumatising nature of torture, ibfen difficult for survivors to share the
unspeakable with others, even friends and fafias such, many survivors have a barrier to
disclosure as a consequence of psychological dssti@gaumatised persons often learn to avoid
thinking about the traumatic events in order toimise the associated fear and other negative
emotional reaction§, An unwillingness to discuss traumatic eventsi®anal general response
to trauma. This reticence is well-documented iresasf domestic violence, sexual assault that
does not constitute torture and also serious actsd@ key element in the rehabilitation of
torture survivors involves building a trusting tapeutic relationship that enables survivors to
express their experience of torture either verbalkbyally via telling their story, or nonverbally,
perhaps using drawing or drama. This enables rkfadiloin professionals to target interventions
effectively in order to address survivors’ needd smhelp them rebuild their lives.

For some survivors of torture, this may be thé tiree they have been given a chance to tell of
their experiences and this telling, or testimoran bave a positive therapeutic effect in itself.
However, it is the health professionals’ resporisyiio manage this process with sensitivity, to
allow sufficient time for survivors to dictate tpace of their telling, and to use their
understanding of the key issues of torture, andgtimeivors’ socio-cultural context, to inform
their work as facilitators of such tellings. Whdkaring their story may be empowering for some
survivors, it can also be a highly traumatisingexignce. Wherever possible, there should be
time to provide parallel, continuous and follow-sypport after such therapeutic work.

Torture survivors’ testimonies can greatly conttéto prevention efforts. Testimonies may be
crucial in investigations and court cases relatigriminal, or disciplinary charges against
perpetrators, and also to reparation claims. Howdgethe vast majority of victims, going to
court is, to say the least, an extremely unpleasgnerience. Confronting the perpetrator, having
to expose intimate details of humiliation or sufigrto an audience, and being challenged during
cross-examination can make the most determinedpdrach. Facilities should be made
available to survivors in the courtroom, such asraen so that the survivor can be protected
from the view of the perpetrator or, if possible bpportunity to give testimony via video-link

so that it is not necessary for the survivor tarbéhe courtroom with the defendant. For
example, when asylum-seekers were giving evidemesa independent commission on asylum,
the witnesses agreed to talk about details of teaonty when such facilities were guaranteed.
Outside the courtroom, legal professionals sholtohssensitivity in terms of the manner in
which, and place where, they discuss the casethétiictim. Psychological support should be
provided (where needed) before, during and aftetrial in order to enable victims to cope with

examination by an independent physician shoulddmmitted if requested; and (10) Ethical duties:pghenary duty
of a physician is to promote the well-being of sigrat. See Jose Quiroga, and James M. Jaransditiclty-
motivated torture and its survivors: A desk stuelyiew of the literature’, (2006)ORTUREL6(2-3).

3 For more details on medico-legal reporting, sexiGe 5.
4 Rauchfuss and Schmolze, p.41. See fn.9.

15 Jane Herlihy and Stuart Turner, ‘Should discrepasbunts given by asylum seekers be taken as proof
deceit?’, (2006JORTURELS, p.85. For a discussion of the sampling methodsttse full text of the article at
http://www.irct.org/library/torture-journal/backgses/volume-16,-no.-2,-2006.aspx. Last accessdaritary 2009.
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the experience of the court hearings without begtgaumatised or further humiliated. Research
on victims’ experiences of the criminal justiceteys indicates that many victims find cross-
examination to be an aggressive and humiliatinggss that also causes them to relive the
trauma'® Support during this process is often providedrzependent health professionals from
rehabilitation centres, though some courts haveiajiged withess protection and care units in
place.

In the 2006 Atenco Case in Mexico, 3000 policeceifs carried out an operation with the
alleged purpose of re-establishing law and ord&an Salvador, Atenco. More than 200 persons
were taken into custody and transferred to thei&gunto Prison. Almost all these detainees
raised allegations of torture and ill-treatmentjuiling with the Inter-American Court of Human
Rights. The local rehabilitation centre, Collectagainst Torture and Impunity (CCT]I), offered
crisis intervention, medical care or psychother@pyore than 60 victims and in 2007, for the
first time in Mexico, helped the victims to presantollective law suit. According to CCTI,

many of the victims from Atenco would not have grged their case in court if they had not
received psychological support and treatment.

It must be noted that testimony provided by trauseat persons may be incomplete or
contradictory. However, inconsistency does not se@ely indicate that a statement is false.
Individuals who give inconsistent testimony havé mecessarily forgotten the event (or the
details of it) but, as discussed above, may tgvmid speaking about certain aspects of their
experience due to the overwhelming emotions ttetlliag the trauma raises. In a study of 39
Kosovan and Bosniarefugees living in Britain who were interviewed twvo separate occasions
about both traumatic and non-traumatic eventgaticipants changed some responses between
the first and the second interview. Participanthwigh levels of PTSD symptoms and other
forms of psychological distress were more incomsistvhen there was a longer delay between
the interviews-’ In the eyes of the court, inconsistencies in nestiy can be misconstrued or
perceived as representing lies. This can cast dauba victim’s account and decrease its
credibility: a core element for assessing evidéndegal proceeding® Often, this leads to
victim testimony being devalued and has an impacdhe likelihood of a successful outcome to
the case. If judges, prosecutors and lawyers drgained to be sensitive to these issues, they
may base their assessment on incorrect assumpitibansg how memory works, especially when
trauma is involved and, thus, draw inappropriatectgsions-® To avoid misconceptions,
psychological examination reports can support ppment witness accounts by providing a
specialised assessment of the mental state ofithess and correlating the allegations and
findings2° For instance, such reports can help if they pimpshen a survivor is unable to
speak coherently about his/her experiences. Orb#sss, it is possible to establish that certain
areas of apparent inconsistency should not be alde undermine the testimony as a whole.

181t must be recognised that many cases based swighstimony never come to be heard in court. leee there
is a generally low success rate for cases of péiythat are based on uncorroborated victim acsoBatlure to
persuade prosecutors to prosecute a case, anafailbring a successful case, can also have mataimpact on
victims. Accurate and timely documentation is tbfiparamount importance for bringing cases to,tdalwell as
winning them.

" Herlihy and Turner, 85. See fn.15.

18 Herlihy and Turner, p.83. See fn.15.

19 Jane Herlihy quotes a study of members of the &hedigration board: 39% believed that inconsisiesin
testimony are an indication of lying (21% endorgexb a rule of thumb, 18% as the most importactofg. Herlihy
and Turner, p.83. See fn.15.

' Medico-legal reporting will be addressed in greaietail in Section 5.
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For example, the health professional is in a pmsito explain to the court how and why a victim
might become confused about the sequence of tramienagnts. Thus, it is crucial that legal and
health professionals work together, not only wébard to documenting evidenbet also with
regard to understanding each other’s ethics cadesder to facilitate the process of effective
prosecution of perpetrators of torture.

In addition to their value in court proceedingstiteonies recounting the experiences of torture
survivors can also be used in advocating for patitgnge and in awareness-raising. Personal
testimonies are compelling and are a key way t@agaghe public in the fight against torture:
people are more inclined to support causes thdparsonalised’. Hearing or reading about such
accounts may also encourage other survivors to domerd and document their own suffering.
Regardless of what form they take, testimonies gextinroader group of people to bear witness
to crimes against humanity and create documentadgece that can become part of historical
memory.

4. General Data

Reliable statistical reports and official data orture rarely exist. The conditions permitting
collection of data, let alone scientifically desgivesearch studies on the incidence of torture,
are difficult to achieve in most countries wherduce is a serious problem. Consequently, many
human rights organisations are operating in anrenmient starved of empirical d&ta.
Rehabilitation centres are well-placed to gathsrmation on all aspects of torture through
direct contact with both survivors of torture ahdit relatives. Even in cases where patients
prefer not to share their stories publicly, anorsgdidata from patient records can provide
information about the number of cases and the despbg: details of the victims. This can help
specific target groups to be identified, then asedlyand statistically evaluated to gain an insight
into the scope and use of torture in a particidgian or country, including in relation to
particular groups.

Information gathering must, however, be accomptishih great care. Pressure is often placed
on legal and health professionals to dismiss asfioorture-related cases: centres that operate
in countries where torture is widespread and/od systematically are familiar with the
difficulties (and even dangers) that this bringsrv@/ors and their families are often reluctant to
take action for fear of retribution and harassmExposing themselves by denouncing torture
may lead them to face threats, intimidation or gues to cease their activities. There are
numerous cases each year of staff at rehabilitagotres receiving threats — even death threats —
to silence their voice€ Many countries lack both sufficient safeguards effelctive laws

offering protection to survivors, and health angbleprofessionals: where measures are in place,
they are not always implemented in practice. Ins@emvironments, the security situation is so
severe that no systematic case or information tragisn is carried out on paper or electronically
with regard to allegations of torture. Moreover,nyaehabilitation centres operate on a purely
voluntary basis and with very limited financial oesces. In such circumstances, the priority is
providing direct assistance to patients to relievmediate suffering and to help meet their basic

! Independent Medico-Legal Unit Kenya, Understandingure in Kenya: An Empirical Assessment, Aug2G97
Available at http://www.imlu.org/images/documentdi%20torture%20survey%20report-%20final. pdf.

Last accessed 20 August 2009
2 See Lamwaka in this volume.
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needs. However, despite the personal risk, andreonis of lack of resources, the vast majority
of rehabilitation centres do collect and dissendrddta for prevention purposes. They compile
reports for donors, authorities, and national amernational bodies, including human rights
monitoring mechanisms. Only with solid informatican effective prevention campaigns be
designed and governments be monitored and heldiataide.

The Foundation for Integral Rehabilitation of Vios of Violence (PRIVA) in Ecuador has
extensive experience in using data from rehahitefor research and advocacy purposes. In
1998, together with other human rights organisati®RIVA carried out an investigation based
on interviews with 2405 prisoners in 12 prisonss thvestigation revealed that 70% of the
detainees had been subjected to torture. A simmlastigation, carried out from 2001 to 2003,
put this figure at 40%. This significant reductican attributed to a range of causes. It is possible
that monitoring (via the study) had a preventiieaf but there are many other possible
explanations. A new database, established in 20{l3nable PRIVA to register all the inmates
in one of Quito’s prisons; the objective of thigalzse is to monitor the prevalence of torture
and violations of human rights and, thereby, taidg what types of targeted training for law
enforcement staff are needed. For example, targegtining in prisons might involve exercises
in how to apply control and restraint techniquea imuman rights compliant way.

Rehabilitation centres have, on a number of ocoasiesed data gathered through their
rehabilitation work to produce alternative repaashe Committee against Torture (CAT); these
reports are often submitted on behalf of, or idadmration with, other human rights
organisations in order to increase their impact.éx@ample, the Independent Medico-Legal Unit
in Kenya presented an alternative rept the CAT in November 2008. The report was
developed in collaboration with 19 other organagiand has resulted in the establishment of a
working group at the Ministry of Justice to follayp on the CAT’s recommendations. In March
2009, the Medical Action Group in the Philippirsegomitted an alternative report to CAT at its
42" sessiorf* this report was the result of a collaborative gffovolving 12 non-governmental
organisations. This was part of a long-term efforadvocate for the full implementation of the
UN Convention against Torture and other cruel, mao or degrading treatment or punishment
(UNCAT)? in the Philippines. In June 2009, the Philippisaw the passage of an anti-torture
bill at the Philippine Senate: this removed the tdsstacle for the enactment of a law prohibiting
torture in the Philippines, discussions on whichieniaitiated in early August 2009.

The sharing of rehabilitation experiences, caseestoand data between organisations and
institutions, as well as the press and media, oatribute significantly to general awareness-
raising initiatives and can also be used to pusguree on authorities, and other relevant
stakeholders, to take preventive action. This camfthe basis for evidence-based, targeted,
constructive advocacy and lobbying. Each year odw2 (the UN International Day for the
support of Victims of Torture), rehabilitation cezd join a global campaign to demonstrate

% Independent Medico-Legal Unit, Torture and Relateslations in Kenya: Alternative Report to the tid
National Committee Against Torture, 15 October 200&ilable at
http://www2.ohchr.org/english/bodies/cat/docs/ntjdsl) _Kenya CAT41.pdf. Last accessed 20 August 2009.

4 Joint Civil Society report on torture and othenady inhuman or degrading treatment or
punishment in the Philippines [Presented to theQéhmittee against Torture],

March 2009. Available at http://www?2.ohchr.org/ésblbodies/cat/docs/ngos/JCS_Philippines42.pdft Las
accessed 20 August 2009.

% The UNCAT is the treaty that establishes the CARCAT, adopted by the UN General Assembly, UN Doc.
A/Res/39/46, 10 December 1984, entered into focéube 1987.
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against torturé® The process of persuading decision makers at\ald to change practices that
encourage torture, and to establish adequate safigyus facilitated if it can be proven that the
problem is real and severe, and if the shortcomafigisstitutions, and the need for remedial
action, can be demonstrated.

In-depth knowledge about the effects of tortuqghysical, psychological and soctatan help
identify training gaps and needs. Rehabilitationtieess provide different kinds of training to
support the proper implementation of state oblayetiwith regard to setting up effective legal
and administrative mechanisms to prevent tortliemd with regard to the ongoing education of
relevant staff (such as law enforcement personmehaalth professionals in prisons) on
detecting torturé® In many countries, trainees are not aware of dssiple health consequences
of torture (including the particular consequenaa®imonly associated with particular types of
torture) or of the ways in which physical and psylolgical medical evidence of torture can be
established. Experience of the impact of this lafcawareness in Sri Lanka led to training of
local police officers being changed to include sessfrom medical professionals on torture
prevention. Anecdotal feedback indicates that th@ktedge gained by police officers is now
enabling them to recognise signs of torture evensignificant amount of time has elapsed since
the torture occurred, and that this has had anfitapopreventive impact.

5. Forensic Examinations and Prevention

In addition to supporting victims and collectinghgeal data, health professionals can provide
medical forensic documentation, based on physi@lpsychological examinations, that can be
critical for prevention purposes. Standardised eeetigal reporting, in particular the use of the
so-called Istanbul Protocol (the Manual on the &ffe Investigation and Documentation of
Torture and Other Cruel, Inhuman or Degrading Tneait or Punishmentf,which was
endorsed by the UN 10 years afas increasingly provided the basis for gathesivigl
evidence in torture cases.

% See http://www.irct.org/about-us/what-we-do/awassaraising/26-june---un-day-against-torture.aspst
accessed 15 January 2010.

2T UNCAT, Article 2(1). See fn.25.
2 UNCAT, Article 10(1). See fn.25.

The Istanbul Protocol is published by the Officetaf High Commissioner for Human Rights in its Resional
Training Series. The Protocol is available in Acalithinese, English, French, Russian and Spanish at
http://www.ohchr.org/Documents/Publications/tragBfRevlen.pdf. Last accessed 20 August 2009. See als
www.ohchr.org/english/about/publications/trainintgsh Manual on the Effective Investigation and Doeuntation
of Torture and Other Cruel, Inhuman or Degradingafiment or Punishment.

®The Istanbul Protocol was drafted, as part of #ative set up by the Human Rights Foundation ofkBy and
Physicians for Human Rights USA, by more than 7eebs in law, health and human rights during tiyesrs and
involved more than 40 organisations. The comprdtiengork to develop the manual was concluded aeatimg in
Istanbul in March 1999 and the Protocol was sulemhito the UN High Commissioner for Human RightSon
August 1999. Subsequently, the Istanbul Princiftles core part of the Protocol) were endorsed byfdhmer UN
Human Rights Commission and the UN General Assenatlgt also by several regional bodies, includirgg th
African Commission on Human and Peoples’ RightsthedEuropean Commission. Other institutions and
organisations have reiterated the UN and otherdsdodécommendations in their reports, statementscamments,
including the Advisory Council of Jurists and thei@Pacific Forum of National Human Rights Instdos (see
Pasha in this volume). Claudio Grossmann, Chairofidhe UN Committee against Torture, argues thatskanbul
Protocol has developed into an enforceable leghliment, setting forth obligations that Statestrmeorporate
into their domestic legislation and which interpatl supervisory organs must apply in their deaisiaking. For
more information, see http://www.irct.org/the-idtahprotocol/background---purpose.aspx. Last ack49
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As discussed above, it can be difficult to prowat @ person has been tortured, as torture mostly
takes place in secrecy or hidden from scrutiny. {Oineire may have taken place many years
ago, and documentary or physical evidence mayfibrerbave disappeared. Wounds may have
healed or the particular method used may be orndedzes no visible marks. Many torture
methods are designed specifically so as to infliakimum pain while leaving minimum

physical traces. It therefore takes specialisedvkedge and skills, and knowledge of
appropriate medical and legal procedures, to iny&tst and document cases of torture and to
bring these to court. In addition to the fact thlastacles to obtaining legal redress for torture
survivors are numerous, many cases do not leacsticg for torture survivors primarily because
physical injuries have not been appropriately dosot®d by doctors and/or used effectively by
lawyers in legal proceedings. For example, the @BIT reports refer to cases of people with
recent injuries, documented by the forensic medieaibers of CPT delegations, but either
entirely undocumented or scantily documented irciaif records. Forensic documentation of
alleged torture based on physical and psychologxamination of the victim may be decisive in
proving cases of torture.

The Istanbul Protocol is a unique guide that ersalglgal and medical professionals to
methodically investigate, document and report casésrture. The Protocol introduces common
standards for the assessment of such cases, inglogithods to facilitate interviews with
survivors, safeguards, diagnostic tests, and aneébcharts, as well as instructions for the
interpretation and evaluation of findings, incluglimformation about how to correlate evidence
to create a credible scientifically-based intergtieh of testimony to support individual
allegations of torturé Physical and psychological examinations form the of the
documentation process. Both are necessary to réhe&lll picture of the injury caused by the
alleged torture. Often specialist examinations labdratory tests, as well as previous medical
reports from hospitals or general practitioners,raguired as supplementary documentation.

The Istanbul Protocol provides guidelines for thedinal evaluation itseff but there is no
standardised practice for managing interactionaidboration between clinicians. A medical
doctor (usually a general practitioner) will typigacarry out the initial examination of the

patient and, thereafter, request and coordinateduexaminations by mental health experts or
other specialist clinicians. To demonstrate thetute has taken place, doctors often have to
obtain legal advice since, in many countries andeumany international instruments, the
definition of torture requires that acts of tortare performed by, or with the acquiescence of, an
agent of the state and for a specific purpose (asabbtaining information or a confessidh).

The resulting expert opinions are consolidateddinadt medico-legal report that is circulated to
all the professionals involved, or to key indivithiacting as representatives, for their comments,

August 2009. See also IRCT, Shedding Light on &[Paactice: Using the Istanbul Protocol to docunterture,
2009, p.11. Available at http://www.irct.org/libsdother-irct-key-publications.aspx. Last accesseddnuary 2010.

3|t should be noted that, even for experiencedskilted health professionals, it can be difficaitdategorically
state that an injury could not have been causeayrother way than torture. In line with the IstanBrotocol
standards, medical doctors should impartially iathdhe degree of consistency of the medical figslinith the
survivor’s story of abuse. This may indicate a hpgbbability that a particular abusive techniqud baen used on
the victim.

% The Istanbul Protocol, Annex IV. See fn.29 and 30,

33 Contrary to the UN definition of torture, the Webi\ledical Association endorsed definition in thecBeation of
Tokyo, often used as a point of departure for hgalofessionals, does not specifically requireabguiescence of a
state agent. The World Medical Association defomitivas adopted by the 29th World Medical Assenibbkyo,
Japan, October 1975, and editorially revised afl#t@ Council Session, Divonne-les-Bains, France, Ma3520
and the 174 Council Session, Divonne-les-Bains, France, May620
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especially concerning the conclusion of the repad the consistency of medical findings with
the victim’s testimony.

Before beginning any forensic examination, the rwadioctor must explain his/her role to the
patient and it make clear that medical confideityias not a usual part of his/her role, as it
would be in a therapeutic conteé%tAs discussed above, it is essential that the ficen
examination of an alleged torture victim is conédcivith sensitivity to avoid re-traumatising
the patient.

The examination starts as soon as | see the patlemt does he/she walk, sit down, use
his hands, are any of his movements limited, whais facial expression? Once the
patient and most often the translator have seittl¢ldeir seats, | introduce myself. | speak
slowly for the sake of the translator, but alsotf@ sake of the patient, some people can
understand a bit of English and | want to inclugent as much as possible.

| explain with very simple words what my functiaand what my limitations in terms of
confidentiality are. Also | explain that | will taknotes and maybe pictures or drawings
and | go through who will have or can have acceshdse documents. | try to give the
patient as much control as possible over the exatmimand | tell him that he is not
obliged to answer my questions and that he canatdgave a break. In some
circumstances but not all, the patient can alseseefiny part of the examination.

| then ask the patient to tell me what happenddrnms of torture and warn him that |
might have to ask multiple questions in order f@& tm understand what he went through
and to have a proper picture of the ordeal. Aneéual | need to know everything from
the beginning (usually the arrest, and where ipkeapd, at what time of the day, who
was present, how did he get to the place of detenti) to the end: the release or escape
from the detention place if the person is alreadty And | need to know everything in
between like the description of the cell, the tgpéood provided ..., the minute
depiction of the episode(s) of torture: where Kia tell, on the way to the toilet ...), how
[the person was tortured] (beating, burning, eleityr...), [how] often [torture was
inflicted], by whom, for how long, were there anitvesses, any health professional[s]
involved, how did the person get back to the dkthgé person gets back unconscious, is
dragged by the guards, or can walk on his ownyggme an idea of the severity of the
torture). Were any injuries related to torture teeleon site, and how?

This part of the consultation can take hours, spewple have several episodes of torture
to tell, some are able to give a lot of details] aome are overwhelmed by the memories
and find it very difficult to speak. Many peopladi disclosing sexual assault or
humiliation particularly hard and some will simpigt be able to mention it or even will
deny it. Patience and respect of the person isypauwat, reassurance as well that other
people also unfortunately go through the same expegs.

Once the patient has been through his story afif@rt have to ask another set of
guestions relating to theisig] health state, medication taken, operations, preyi
accidents ... . | need to know for instance if a seaue to a fall as a child or if it is

34 See Vincent lacopino, Michele Heisler, ShervirhRigr, and Robert H. Kirschner, ‘Physician compliai
misrepresentation and omission of evidence of teritu post-detention medical examinations in Tutkéy996)
Journal of the American Medical Associati@76, p.396.
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related to torture. | also need to know the diffémr@ccupations of the patient; a shepherd
might have more scars than an office worker.

The time of the examination per se has come. Adaiy,to demonstrate sensitivity,
respect and patience. There is no need for thergat be naked, one can examine one
part of the body, then cover it and go to the . | explain each of my gestures and
the purpose of any instrument | may use (like aranto test reflexes). The history of
events has given me a canvass for my work. Ideéllge circumstances and/or the
patient allow, | will thoroughly examine the patiérom head to toe. | will record my
findings on a body diagram with measurements, dgasmm[s] ... or take pictures with a
scale. Once the examination is finished, | usuadlye to ask a few more questions to
clarify some points and very importantly | alsowasthe questions of the patient.

At that point, usually several hours have gonetliy,consultation is finished, | watch the
patient go and see if there are any changes conhpaite the way he came [in]. | always
hope that the person has not suffered too mucimgltinis time with me. | will still have
to spend hours on writing a report which eventuaily be of use in courf®

In addition to producing medico-legal reports, kiearofessionals in rehabilitation centres
sometimes serve as expert withesses in connecttartive actual trial. However, the procedural
rules on the admissibility of health professioredsexpert witnesses differ from country to
country. Sometimes the court will only call upomefasic experts employed by the national
authorities and not accord expert status to indggretnmedical personnel, leaving no room for
independently collected evidence. This may be lighbblematic in cases concerning torture in
which, by definition, allegations are raised agamsblic officials. For example, in some
jurisdictions the forensic doctor providing expseton alleged ill-treatment is based at the court
and is in frequent close professional contact wittsecution and police officials; thus, the
independence and impartiality of the doctor cafmeoguaranteed, whereas, in other instances,
cases are referred for expert opinion to univefistged or other independent forensic units.

When appearing in court, the role of the healtHgssional is, first and foremost, to serve the
court or the investigative authority. The healtbfpssional is not on the side of the alleged
victim or the perpetrator, but should give his/bpmion based on the facts gathered and on
current research. For instance, health professanal use the Istanbul Protocol to establish the
degree of consistency required between the findamglsthe victim’s account of the alleged
torture® It is also the role of health professionals tolakpthe limitations of documentation of
torture to lay-people or professionals not spexéaliin the area of torture. Due to these
difficulties, and the complexities of demonstratthgt the abuse was inflicted by or at the
instigation of an agent of the state and for a ifigguurpose (i.e. that it can be defined as tatur
under the relevant law), findings specific to toetare rare. However, it is crucial to understand
that the absence of a finding of torture mightaisprove the allegation.

One of the major advantages of the Istanbul Prdiedbat it provides a framework for the
collaboration between medical and legal professsoitat recognises the different ethical
allegiances of the two professions. Lawyers, judgesprosecutors must promote the rule of
law and aim (i) to obtain relevant, accurate anidiée information, and (ii) to recover and

% Account of a forensic examination by Dr Muriel ellier, IRCT medical advisor.
% See Section 3 for a detailed discussion of theeisd inconsistency of victim testimony.
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preserve evidence related to the alleged tortuledatermine how, when and where it occurred.
While medical professionals have a duty to enslimecal independence and produce medical
records, their primary responsibility is to enstlrat the best interest of their patients are upheld
this may not always involve the pursuit of legalness on their behalf.

At first sight, it may appear that it is mainly meal investigations and interviews that provide
useful evidence for legal processes. However, athdhe findings of medical examinations,
and the physical and psychological evidence otitertsupport the legal process, interviews at
the legal level can also provide findings that@frase in the medical sphere. Lawyers often
have more frequent contact, particularly in intewj with the alleged victim than health
professionals; they may also be in a better pasttoobtain information useful to health
professionals. Interviews with lawyers often pravichportant opportunities for victims to
expand their testimony and provide additional det&ior instance, a doctor might document
signs of blunt instrument trauma, but a lawyer rmagcertain details of the exact weapon used
(for example, ‘It must have been made of rubbeabse it bent when he hit me.’). Investigation
and documentation of torture is a multidisciplingagk: close collaboration between health and
legal professionals is crucial to ensure compliamitk the specific legal procedural
requirements and also successful presentation\aidagion of evidence. For instance, a lawyer
might identify ambiguities in a medical report battthese can be resolved before the report is
submitted to the court.

A precedent court caseMiguel Castro Castro v. Perat the Inter-American Court for Human
Rights— demonstrated how successfully a team of lawyedsdaetors can be in providing
forensic documentation as crucial evidence in teraases. In Peru, in May 1992, inmates at the
Castro Prison in Lima were subjected to torturazts during and after a massacre that led to the
injury and death of both male and female prisoniardune 2006, the court ruled that torture had
occurred at the prison and awarded reparatiortset@@0 survivors and their relatives.
Acknowledging the expert testimony of medical expeegarding the physical and

psychological damages endured by the victims aeid tamilies, the Court ruled for a broad
range of reparations, including medical and psyatjiohl rehabilitation for survivor®

Other regional courts, including the European CarrHuman Rights, also recognise the value
of medical documentation and refer to the Istafbotocol as the key standard when
scrutinising the evidence presented. In a reces# cancerning a Turkish complainant, the Court
rejected the entire body of state-produced physigalence as unreliable, and based its decision
on psychological evidence, collected in accordamtie the Istanbul Protocol standards, that was
submitted by the applicarit.The Inter-American Court of Human Rights has, evesal

occasions, made reference to the Istanbul Protoétd case law, particularly in relation to
means of redress and its implementation in the dém®rture investigation framewofR.

The same applies to national courts, which, in idvestances, have accepted medico-legal

37 Shedding Light on a Dark Practice, p.69. See fn.30

% Miguel Castro-Castro Prison v. Perdudgment of 25 November 2006, Inter-American €ofiHuman Rights.
Available at http://www.corteidh.or.cr/docs/casoscallos/seriec_160_ing.pdf. Last accessed 20 AuZ089.

% salmanglu and Polatta v. Turkey Application no 15828/03, Judgment on the Meritd BMarch 2009,
European Court of Human Rights, para.85-95.

0 Gutiérrez-Soler v. Colombjaudgment of 12 September 2005, Inter-AmericanrGaftHuman Rights 132, para.
100 and 109-110. See al$ibi v. Ecuadoy Judgment of 7 September 2004, Inter-American Gafuduman Rights
114, para. 252(m).
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reports provided by rehabilitation centres and hatesl the Istanbul Protocol in their legal
analysis, thereby providing important precedentduture cases of a similar nature. In the
Philippines, the use of the Istanbul Protocol, hey Medical Action Group in the case of the
Manalo brothers, proved key in the first decisidbthe Supreme Court of the Philippines
(October 24 2008) on the application of tinet of ampar(a remedy available to any person
whose right to life, liberty, and security has beelated or is threatened with violation by an
unlawful act or omission by public officials or elapees, and by private individuals or
entities)* In Egypt, the submission of forensic evidenceh®yEl Nadim Centre in the case of
Nasr Ahmed Abdallah (who died after being tortuired police station in August 2007) resulted
in the sentencing of one intelligence officer ameé of his subordinates to seven years
imprisonment. These sentences are viewed as apegganted success in the prosecution of
torturers in Egypt. Despite this progress, on &alscale, much work remains to be done in
national justice systems to ensure that the pratond of legal procedure are such that medical
evidence is admissible in courts and the qualityepbrts meets the standards of the Istanbul
Protocol.

Effective medical documentation requires specidlesepertise, skills and experience that,
unfortunately, is not always available. Increagmefforts are being made to improve the
capacity among relevant professions and, in thefpasyears, the IRCT alone has provided
trainings on the Istanbul Protocol in over a dozeantries’? Some rehabilitation centres have
specialised in medical documentation and have agparedico-legal units for documentation
and rehabilitation work. Others, struggling wittasme resources, difficult working conditions,
and a political climate that is unfriendly to hunraghts issues, deal with forensic reporting on a
case-by-case basis. As specialised expertisean afso lacking in national forensic institutions,
health experts at rehabilitation centres are afled upon by local groups or state commissions
for human rights to document cases and elaboraéxpert reports. In Uganda, the African
Centre for Treatment and Rehabilitation of Torturetims (ACTV)** works closely with the
Uganda Human Rights Commission regarding the ated@umentation and submission of
medical evidence relating to allegations of tortame other ill-treatment. Expert documentation
is of particular importance in relation to the gisglogical effects of torture, as was illustrated i
the case olwolit Dismass-and-Attorney Generah, which the medical evidence proved to the
tribunaLthat the complainant was suffering fronsfpmaumatic stress disorder as a result of
torture.

In addition, many centres around the world provrdéning to health and legal professionals
working (i) as general practitioners, (ii) in humaghts institutions or (iii) in prisons; this, in

turn, increases the effectiveness of reportingcts af torture.

Through their experience with rehabilitation andwnentation, including submission of
independent medico-legal reports, rehabilitationtres can help generate important changes in
official practices. The Turkish Government increg$y recognises the value of the Istanbul
Protocol; for example, the Ministry of Health haglersed new medical certificates, and
requirements for official forensic reports haverbebhanged in some provinces to accommodate

*1 The Secretary of National Defense, the Chief df, S%med Forces of the Philippines v. Raymond Maaad
Reynaldo ManalpGR No 180906, 7 October, 2008.

2 See the IRCT website, dedicated to the investigaind prevention of torture, at
http;//www.preventingtorture.org. Last accesseddBust 2009.

43 See Lamwaka in this volume.

** For more information, see the website of the Ugaddman Rights Commission: http://www.uhrc.ug. Last
accessed 20 August 2009.
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the Istanbul Protocol standards. Moreover, the iBaricovernment (with the help of the Turkish
Medical Association and the IRCT) is currently coatihg a nationwide training programme on
the Istanbul Protocol standards, reaching an inspregt000 medical doctors, 1000 prosecutors
and 500 judges.

0. Conclusion

Health professionals in rehabilitation centres sleacommon goal with legal experts and human
rights activists: to eradicate torture and its &fgto fight against impunity, and to promote the
prevention of torture. Beyond applying differerggtment methodologies to help torture
survivors, and their families and communities, tieplofessionals use their expertise to provide
the support, information and documentation needebe joint drive to prevent torture in three
key ways:

(1) Rehabilitation support is essential to individuaivévors, and their families, in
rebuilding their lives, and also to the justiceteys and human rights advocates
fighting against torture.

(2) Specialised support helps survivors to give testiyrabout the torture they were
subjected to and helps to protect them from baignatised anew. This is crucial
for judges, prosecutors and lawyers, who depenct@dible withesses being able to
provide as full an account as possible of the alie@rture; if this is not possible, it
is difficult to obtain sufficient information to saessfully prosecute. It is therefore in
the interest of the court, the investigating auties, and lawyers that torture
survivors receive appropriate treatment beforeinguiand after giving testimony.
Human rights advocates can also benefit from obstgicomprehensive, reliable
testimony from torture survivors as this can bedusepromote policy change to
prevent torture.

(3) Equally useful is the data collected on an on-gdiagis by rehabilitation centres.
Facts and figures gathered on the demographicstofé survivors, the frequency
with which torture of inflicted, and the types ofture used in specific places and
circumstances strengthen the knowledge base thatessary to monitor states and
hold them accountable with regard to their intaoretl obligations. The Istanbul
Protocol, the most powerful tool available for etfeely documenting torture, has
become an accepted standard for medico-legal reg@mnd providing evidence in
legal proceedings. These guidelines provide legdlreealth professionals with a
framework for working together to investigate ammatament torture and, thus, to
gather detailed and comprehensive evidence.

The impact of the Istanbul Protocol is enhancedniagal and health professionals work
closely together and understand each other’s petigps and ethics codes. Through taking a
multi-disciplinary approach, professionals fromfeliént fields can reinforce each other’s work
and further efforts to effectively fight againstttoe.
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