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Abstract

The coming into force of the Optional Protocollie tUN Convention against Torture
UN and other cruel, inhuman or degrading treatroempunishment (OPCAT), in 2006,
has been hailed as major development in the figainat torture. The OPCAT opens up
all types of places of detention to a new inteoral body, and also mandatory national
visiting bodies, for inspection with the aim of peating torture and other types of ill
treatment therein. The OPCAT not only covers pissand police cells, but also places of
detention that do not regularly fall under the ¢nah justice system, including
psychiatric institutions, care homes for the elgeahd migrant detention centres. The
particular nature of these less traditional plamfedetention means that the OPCAT
visiting bodies have to pay extra attention to mbar of matters. Issues like expertise,
frequency of visits, and relevance of recommendatialthough applicable to visits to
both traditional and less traditional places okdébn, gain an extra dimension with
regard to the latter. This article discusses therga@l pitfalls that the OPCAT visiting
bodies could face while inspecting less traditigriates of detention.

1. Introduction

With the entry into force of the Optional Prototolthe UN Convention Against Torture
(OPCATY on 22 June 2006, the fight against torture (ahértruel, inhuman, or degrading
treatment) reached an important milestone. Esclgewvireactive approach to dealing with the
issue of torture, the OPCAT adopts a proactivepeatsve in order to forestall torture. The
OPCAT establishes ‘a system of regular visits utade@n by independent international and
national bodies to places where people are depo¥éukir liberty, in order to prevent torture

" Antenor Hallo de Wolf is a lecturer in internatitaw and human rights at Groningen University andsiting
fellow of the School of Law of Bristol Universitijde was involved with Bristol University’s OPCAT Rssch
Project, an Arts and Humanities Research Counndédd research project studying the implementatidheo
OPCAT in various countries around the world andffetors contributing to the designation and/oaklshment
of National Preventive Mechanisms. The author wdikklto thank Prof. Rachel Murray for her commemtsthe
paper.

! See Optional Protocol to the Convention againstufe and other cruel, Inhuman or degrading treatroe
punishment, Resolution 199, UN Doc. A/RES/57/198 DPCAT was adopted in December 2002, following a
protracted drafting process, and came into forc@dune 2006. At the time of writing, 50 Stated retified the
OPCAT and a further 23 were signatories. For augision of the drafting process of the OPCAT, witésed
around twenty years, see Malcolm D. Evans and @audaenni-Dale, ‘Preventing Torture? The Developnud
the Optional Protocol to the UN Convention Agaifistture’, (2004)Human Rights Law Reviedy pp.19-55.
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and other cruel, inhuman or degrading treatmepuoishment at the universal level. Previous
efforts to prevent torture through proactive visgplaces in which persons are deprived of their
liberty were limited to regional initiatives, suab the European Convention for the Prevention
of Torture and Inhuman or Degrading Treatment arishment and its monitoring body, the
European Committee for the Prevention of Torture iahuman or degrading treatment or
punishment (CPTJ.Inspections to places of detention have also bestral to the activities of
other international and regional bodies, albeitwith the sole purpose of preventing torture and
other forms of ill treatment as such. Arguably, bioely with most experience in this regard is
the International Committee of the Red Cross andl ®escent (ICRC)Moreover, a number of
countries already maintain bodies that inspectgdad detention, in particular prisons and
police cells> Under the OPCAT, the mandatory visiting of plackdetention by independent
bodies, with the aim of preventing torture, hasegglobal. States Parties to the OPCAT are
obliged to allow visits by an international bodyetUN Subcommittee on the Prevention of
Torture and other cruel, inhuman or degrading tneat or punishment (SPT), to any place
under their jurisdiction and control where persares or may be, deprived of their liberty. States
Parties are also under the obligation to estabdiskignate, or maintain independent national
bodies (National Preventive Mechanisms or NPMshwaisimilar mandate to visit places of
detention. This two-pronged approach is regardedrasvative and groundbreakifigind

appears to gain more validation at the internatitewel.” Although the OPCAT does not
specifically name or list the places of detentioattare to be visited by the SPT and the NPMs, it
does convey a broad understanding of what a pladetention i€ In general, it can be said that

2 OPCAT, Article 1. See fn.1.

% The CPT has, under the aegis of the Council obfeirconducted visits to places of detention sitscimception
in 1989. For an overview of the practice of the C&de Malcolm Evans and Rod Morg&neventing Torture — A
Study of the European Convention for the Preverdfororture and Inhuman or Degrading Treatment or
Punishmen{Oxford: Oxford University Press, 1998). While th&ture of the of the respective mandates of the
Special Rapporteur of the Inter-American CommissinrHuman Rights on the Rights of Persons Deprofed
Freedom, and the Special Rapporteur of the Afr@ammission on Human and Peoples’ Rights on Priaods
Conditions of Detention in Africa, are not the samsethat of the CPT, these two mechanisms havebakso
carrying out inspections of places of detentioraaegular basis, arguably contributing to strengjting the
protection of the rights of persons deprived ofrthierty in those two regions. See Frans Viljo&irhe Special
Rapporteur on Prisons and Conditions of Detentafievements and possibilities’, (2008uman Rights
Quarterly27, p.125.

* The ICRC carries out visits to prisoners of wadl aivilian detainees during international armedfticis, and has
secured access to persons deprived of their lilakentyng conflicts of a non-international naturer Fisits during
international armed conflicts, see Articles 123 486 of the 1949 Third Geneva Convention relatmthe
treatment of prisoners of war, and Articles 76,184t 143 of the 1949 Fourth Geneva Conventiotinglao the
protection of civilian persons in times of war. Wdugh ICRC visits are not legally guaranteed utideiGeneva
Conventions during non-international armed cordli@tates Parties to the Conventions have recafthisel CRC’s
capacity to carry out such visits during those sypearmed conflicts. See further Alain Aeschlimai®rotection of
Detainees: ICRC action behind bars,’ (2005)@@rnational Review of the Red Crppp.87-88.

®> SeeMonitoring Places of Detention: A practical guilessociation for the Prevention of Torture (APTer@va,
2004), p.37. Countries like Argentina, Uganda, emedUnited Kingdom have, respectively, establisinstitutions
like the Prison Ombudsman, the National Human Riglammission of Uganda, and Her Majesty’s Inspettor
for Prisons that carry out inspections of prisons.

® See Evans and Haenni-Dale, ‘Preventing Tortuge20. See fn.1.

" Thus, the Convention of the Rights of Persons Wiabilities, which recently entered into forcastadopted a
similar approach to the OPCAT with regard to aeiinational monitoring body, the Committee on thgh®s of
Persons with Disabilities (CRPD), and a mandatatyonal body with a mandate not dissimilar to thiaPMs.
See Article 33(2), Convention on the Rights of Besswith Disabilities, General Assembly Resolutid UN,
UN Doc. A/RES/61/106 (2006).

8 Evans and Haenni-Dale, ‘Preventing Torture?’, Bpi4. See fn.1.
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the OPCAT system of visits covers what may be igrhas traditional places of detention, such
as prisons and police detention centres, as wellres, less traditional places of detention,
which fall outside the criminal justice system,luding psychiatric institutions and care homes
for the elderly and young people.

The fact that the OPCAT mechanisms are expectedrty out periodic visits to a broad range

of places of detention raises a number of questimaitsneed to be addressed. Generally
speaking, bodies visiting and inspecting placededéntion that do not belong to the traditional
criminal justice system face similar challengethtuse faced when visiting traditional places of
detention. These challenges include (i) the diffies associated with making frequent or regular
visits, (ii) the need to ensure that they haveicigfiit capacity to geographically cover, and
secure access to visit, the relevant places intecpkar country, (iii) the complexities of

applying relevant standards in the analysis ofrtiquéar place of detention with the aim of
strengthening the rights of those deprived of thiearty therein, (iv) and the difficulties of
making sure that the recommendations the body maieelsoth sufficiently detailed and relevant
to the specific context of the place visited. Thelsallenges apply to both the more and less
traditional places of detention. However, visitihg less traditional ones may pose particular
guestions and also require specific expertise, kedge, and experience that may not always be
present in bodies accustomed to dealing with inspes of prisons and police cells and which
now, under the OPCAT (i.e. when existing institniare designated as NPMs), are expected to
visit non-traditional places of detention as wklthe SPT and the NPMs are to fulfil their
visiting and preventive mandates in an effectivahian, especially with regard to non-traditional
places of detention, they must deal with the chgkeof first ensuring that they have the
capacity, knowledge, and expertise to carry outsvte these places.

This paper discusses these challenges and analygesind to what extent, they are being taken
into consideration by the SPT and the NPMs thatareently operating. To this end, the paper
starts by discussing the OPCAT system and its mong bodies. The focus then shifts to the
definition of deprivation of liberty and what isderstood by ‘place of detention’ in the OPCAT.
The paper then turns to the practice of visiting-traditional places of detention, using a few
examples at the international, regional, and natitavels. Subsequently, a number of
challenges that face visits to these places ar®®ep For the purposes of this paper, less
traditional places of detention are understoodtomrise those places that deprive persons of
their liberty as stated in Article 4 of the OPCAt which, unlike prisons and police detention
and custody centres, do not traditionally belontheocriminal justice system. These may
include, but are not limited to, psychiatric instibns, hospitals, care homes for the elderly or
children, military detention centres, and detentientres for irregular/illegal migrants.

2. The OPCAT System and Its Bodies

2.1 The obligation to prevent torture

With the OPCAT's entry into force in 2006, a neweagach to dealing with the problem of
torture at the international level was introducElde OPCAT revolves around the idea that
preventing torture is more effective as a methaoakdi at eradicating it than dealing with the

° This list is not exclusive or exhaustive sincedasussed below, the OPCAT definition of placedetention is
open to interpretation.
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problem after the fact is. According to the Worki@goup entrusted with drafting the OPCAT,
the Protocol’s aim was to establish a mechanisassost States in fulfilling their obligation to
prevent torture and other forms of ill-treatmerst)ad down in Articles 2(1) and 16(1) of the
Convention Against Torture and other Cruel, InhuraaBegrading Treatment or Punishment
(UNCAT).' Although the obligation to prevent is not furtliefined or described in the

UNCAT itself ™ the Committee Against Torture (CAT) has attemptedive further guidance

as to the content of the obligation. In its recgdond General Comment on the implementation
of Article 2 by States Parties, the CAT observeat the measures that States can adopt to
prevent torture and other types of ill-treatmetude the establishment of ‘impartial
mechanisms for inspecting and visiting places ¢émkion and confinement? Nonetheless, it

can also be argued that prevention of torture ism@dre than visits to places of detention, as
acknowledged in the Preamble to the OPCAT, whiatestthat ‘the effective prevention of
torture and other cruel, inhuman or degrading tneat or punishment requires education and a
combination of various legislative, administratipgjicial, and other measures’. Regardless, the
OPCAT’s main focus, with respect to preventiomnsproactive visits to a broad range of places
in which persons are deprived of their liberty.

That proactive visits can have a preventive effést-vis torture has been widely
acknowledged by international bodies and expetiasTthe various mandate holders of the
UN’s Special Rapporteur on Torture have observed number of occasions, that allowing
independent experts or bodies to visit places tdrdmn or imprisonment is a measure that may
have an important preventive effééThe Association for the Prevention of Torture (APT
which was the impetus behind the European Conveffdiothe Prevention of Torture as well as

19 See Report of the Working Group on the Draft Qmid®rotocol to the Convention against Torture @tider
Cruel, Inhuman or Degrading Treatment or Punishir@ammission on Human Rights, UN Doc. E/CN.4/1983/2
(1992), para. 30. Articles 2(1) and Article 16(1}tme UNCAT state, respectively, that ‘[elach StBaty shall take
effective legislative, administrative, judicial other measures to prevent acts of torture in amigdey under its
jurisdiction’, and ‘[e]ach State Party shall undde to prevent in any territory under its juristtiotother acts of
cruel, inhuman or degrading treatment or punishmdrth do not amount to torture as defined in Aetit, when
such acts are committed by or at the instigatioorafith the consent or acquiescence of a pubficiaf or other
person acting in an official capacity’.

' The UNCAT'stravaux preparatoireslo not reveal any indication as to the actual @onof the obligation to
prevent, nor do they attempt to define the oblagatiA discussion of the nature of the obligationder Article 2 of
the UNCAT, but without an analysis of their actoahtent, can be found in Achene Boulesbaa, ‘Thafgdaif the
Obligations Incurred by States Under Article 2l tJN Convention Against Torture’, (199@uman Rights
Quarterly12, pp.53-93.

2 General Comment No 2, Implementation of articleyStates Parties, Committee Against Torture, UN.Do
CAT/CIGC/2 (2008), para. 13. For a comment on tkaegbal Comment and its arguably limited view on the
concept of prevention, see Comments on Draft Gé@aament No 2: Implementation of Article 2, subieidt by
the OPCAT Research Team of Bristol University beftire UN Committee Against Torture on its Draft Geh
Comment No 2 on Implementation of Article 2 by 8&Parties. Available at
http://bristol.ac.uk/law/research/centres-themesdtippcatdocs/commentsoncatdraftgeneralcomment2.psif
accessed 24 July 2009.

13 See Report by the Special Rapporteur on TortutleGther Cruel, Inhuman or Degrading Treatment, Mr P
Kooijmans, appointed pursuant to Commission on HuRights Resolution 1986/50, Commission on Human
Rights, UN Doc. E/CN.4/1987/13 (1987), para. 82 8o Note by the Secretary General, Interim teothe
guestion of torture and other cruel, inhuman ordeipg treatment or punishment, submitted by SgeNRodley,
Special Rapporteur of the Commission on Human Rjghtaccordance with para. 30 of General Assembly
resolution 55/89, UN Doc. A/56/156 (2001), para.aBdl 39(e). See also Note by the Secretary Genetatim
report submitted by Theo van Boven, Special Rapporf the Commission on Human Rights on the qoesif
torture and other cruel, inhuman or degrading tneat or punishment, in accordance with para. 56443
December 2001, General Assembly, UN Doc. A/57/PI®), para. 36 and 41.
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the OPCAT, has also stressed the importance dinggplaces of detention as an effective
means for scrutiny and prevention of torttf@he OPCAT seeks to capitalise on this approach
by, essentially, seeking to strengthen the ‘pradeadf persons deprived of their liberty against
torture and other cruel, inhuman or degrading tneat or punishment ... by non-judicial means
of a preventive nature, based on regular visifsaoes of detentiort®

Compared to other international human rights ims&mts, which tend to be based on a reactive
approach, the Protocol does not seek to punisihosepute. It clearly steers away from a
retributive approach, favouring one that emphagisgslar visits and continuous dialogue as a
means of preventing torture and other types dfélitment. Thus, the drafters of the OPCAT
noted that its purpose ‘is not to condemn Statésdoiave them co-operate in order to improve,
if necessary, the situation of persons deprivettheif liberty’'® The OPCAT also breaks new
ground in the way that States are monitored irirtiementation of their human rights
obligations under international human rights instemts. Indeed, the OPCAT does not require
States Parties to report to an international monigabody on the various measures they have
adopted to implement their legal obligations urtiese instruments. Instead, States Parties have
to grant the two monitoring bodies, the SPT and\R&/s, free access to their places of
detention. Building on those visits, the monitorbaglies issue recommendations aimed at
improving, both in law and practice, the systensafeguards that are necessary to protect
people deprived of their liberty.

2.2 The OPCAT visiting bodies

With the establishment of the SPT and the NPMsQREAT introduced an innovative method
of monitoring the implementation of the human rgybbligations of States Parties. It does not
only prescribe mandatory monitoring from the outsithrough an international human rights
treaty body (the SPT), but it also mandates manigdirom within the State, through the NPMs.
In addition to that two-pronged approach, it caratgpied that the international component of
the monitoring, the SPT, deals with its subjectterah a manner different to existing treaty
monitoring mechanisms at the international leveits first annual report, the SPT observed that
the Subcommittee, ‘is a new type of United Natitreaty body with a unique mandat&’.

Unlike other UN treaty bodies, the SPT is a momaptive body, geared towards work in the
field, and does not perform judicial or quasi-adjatbry functions, like the Human Rights
Committee or the CAT. In contrast to other monitgrbodies operating in the same area, such
as the UN Special Rapporteur on Torture, or theWidiking Group on Arbitrary Detention, the
SPT can carry out visits to countries that haviéiedtthe OPCAT without previously requesting
permission to do so.

14 See APTMonitoring Places of Detentigm.15. See n.5.

15 See the last paragraph of the preamble to the GPSge also the preamble of the European Conveftidhe
Prevention of Torture and Inhuman or Degrading fimeat or Punishment, adopted under the aegis o tumcil
of Europe in 1987, from which the OPCAT appearsaee ‘borrowed’ the text.

16 Letter dated 15 January 1991, from the Permaneptd3entative of Costa Rica to the United Natiofiie®©at
Geneva, addressed to the Under-Secretary-Genetdufoan Rights, Commission on Human Rights, UN Doc.
E/CN.4/1991/66 (1991), para. 8.

7 See SPT, Second Annual Report, UN Doc. CAT/C/420®9), para. 13.
8 SPT, First Annual Report (February 2007-March 3008 Doc. CAT/C/40/2 (2008), para. 5.
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The SPT is composed of ten international expeaisd its mandate, which can be found in
Article 11 of the OPCAT, has three different, nterrelated, components. First, the SPT’'s main
task consists of carrying out visits to all placésletention in each State PaffySecond, the

SPT must advise and assist State Parties withdégdhe designation or establishment of the
national component of the OPCAT: the national pnéive mechanisms. The SPT must also
maintain direct contact with the NPMs and, whereessary, offer them training and technical
assistancé® Third, the SPT should cooperate with all releudNtbodies and other

international, regional, and national bodies far finevention of torture and ill-treatméhtn the
context of its activities, the SPT is to be guithgdhe principles of confidentiality, impartiality,
non-selectivity, universality, and objectivity, accordance with Article 2(3) of the OPCAT.

Of particular relevance is the principle of confitiality. In a similar fashion to its European
counterpart, the CPT, any recommendations and wdis@ns made by the SPT, following a

visit, shall be confidentially communicated to Siate Party> The latter can request that the
SPT publish the report of the visit, and its recandations and observations, together with any
comments by the State Party concerffeshould a State Party not fully cooperate withSiRT,

the latter can request that the CAT adopt a puitéitement on the matter or publish the report.
The confidentiality of the SPT's work is vital iight of the fact that the SPT is a non-judicial
body and its activities are not geared toward comdeg non-compliant State conduct. Rather,
the SPT’s activities seek to build a relationsbgsed on trust and cooperation, between itself
and the States Parties it visits in order to impralynecessary, the situation of persons deprived
of their liberty.?®

The SPT started its activities in January 2007 agdiugust 2009, it had carried out six visits to
State Parties and various places of detentionith&tds discussed below, in its six initial visits,
the SPT carried out visits to seven less traditipteces of detention. In its first annual report,
the SPT discussed the challenges it faced inrgsyear of operation and offered some guidance
with regard to the national component of the OP@ATssuing its preliminary NPM guidelines,
which contain a number of points of consideratiuat tStates should take into account when

¥ The number of members of the SPT will increas2St@nce 50 States have ratified the OPCAT undeclarb §
1. At the time of this writing, 50 States had iiatifthe OPCAT, although the election of the addalanembers of
the SPT had not yet taken place.

2 See OPCAT, Article 11(a). See fn.1.

21 See OPCAT, Article 11(b). See fn.1. The SPT shaldd,inter alia, (i) advise and assist the NPMs in evaluating
the necessary means to improve safeguards agéinsatment, and (i) make necessary recommendsizmd
observations to States Parties with a view to gtieming the capacity and mandate of the NPMs.

22 See OPCAT, Article 11(c) and Article 31. See fiOh the issue of cooperation and engagement betithee®P T
and other international and regional bodies, segthicy paper prepared by the OPCAT Research Tdristol
University, ‘The Relationship between the OptioRabtocol to the UN Convention Against Torture (OPGAnd
other international and regional visiting mechargsrvailable at http://www.bristol.ac.uk/law/reseb/centres-
themes/opcat/opcatdocs/relationshipopcatandotligngismechanisms.pdf.

2 OPCAT, Article 16(1). See fn.1.

2 OPCAT, Article 16(2). See fn.1.

% OPCAT, Article 16(4). See fn.1.

% See letter dated 15 January 1991, from the Pemh&wepresentative of Costa Rica to the United Matioffice
at Geneva, addressed to the Under-Secretary-Gdoetdiman Rights E/CN.4/1991/66 (1991), para. 8.

" The States visited until now are Mauritius, thelditees, Sweden, Benin, Mexico, and Paraguay. Atithe of
this writing, only the Maldives and Sweden haveuesjed that the SPT make its reports on the yisitdic. See
http://www2.ohchr.org/english/bodies/cat/opcat/mdem. Last accessed 1 August 2009.
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designating or establishing NPNfsThe SPT’s second annual report focused on itsteffo
engage more actively with NPMs, although it noteat this part of its mandate is seriously
hampered by a lack of resourcé®s.

By introducing a national component in the forntled NPMs, the OPCAT made an innovative
contribution to the fight against torture undeemational (human rights) law: the notion of a
mandatory visiting body to complement the visitgiea out by an international body. The
OPCAT is quite flexible with regard to the choiden@echanism to fulfil the role of NPM. Under
Article 3, States Parties must either ‘set up, giestie, or maintain at the domestic level one or
several visiting bodies for the prevention of toeti® This provides States Parties to the
OPCAT with leeway to designate a body, or groupafies, that fits their particular national
context and needs.

As observed by Murray and Steinerte, there areettrends emerging around the globe with
regard to the way States Parties are setting ipNRMs>! The most common trend, thus far,
has been the designation of a single, alreadyiegibbdy to take on the role of the NPM. This
has usually, but not exclusively, entailed the giestion of an ombudsman or the established
National Human Rights Institution, sometimes inaobration with non-governmental
organisations (the so-called ‘ombudsman plus siviliety’ approachy® A small group of States
have decided to designate various other pre-egistilies> This option poses a dilemma for
States with regard to how the activities of theswijously existing bodies will be coordinated in
order to avoid duplication and to ensure that theyieve a common and consistent approach to
their preventive activities, including the applioatof standards. This is an issue that can have a
significant effect with regard to visits to lesaditional places of detention, as discussed below.
Some countries have decided to create new insiitsitio fulfil the role of NPM with a specific
mandate to deal with torture preventin.

2 SPT, First Annual Report, para. 28. See fn.18.

% See SPT, Second Annual Report, para. 74 See fn.17.
%0 OPCAT, Article 3. See fn.1.

31 See Steinerte and Murray in this volume.

32 various countries across Europe (such as Alb@miagnia, Czech Republic, Denmark, Estonia, and i)
and have designated their respective national Osrhad as their official NPM. Slovenia opted to deatg its
Human Rights Ombudsman together with a group dof edciety organisations, which collaborate witle th
Ombudsman, as the NPM. In Latin America, Costa B&signated, by decree, the Defensoria de los &idabg
(Ombdusman), while Mexico designated the Nationaiidn Rights Commission. In Africa, the Maldives
designated its Human Rights Commission as the N&#d. List of Designated National Preventive Mechasiat
the website of the Association for the Preventibfarture: http://www.apt.ch/content/view/138/15#ib,en/. Last
accessed 15 September 2009. See also Steineriéuaral/ in this volume for a discussion of the inggliions of
designating existing organisations as NPMs.

3 For example, New Zealand has chosen to desigivatexisting bodies to fulfil the role of NPM: tiNew
Zealand National Human Rights Commission, the Oratnath, the Children’s Commissioner, the Police Cohdu
Authority, and the Inspector of Defence Penal Hithinents. Liechtenstein’s NPM is the already éxgst
Corrections Commission. In Sweden, the Chancefldustice and the Parliamentary Ombudsman have been
appointed as the official NPMs for that countryeTbinited Kingdom has opted to designate eighteéstiey
bodies, which already perform tasks similar to ¢hegpected of an NPM: these include Her Majestyspéctorate
of Prisons (HMIP), the Independent Monitoring Baa(tMB), the Care Quality Commission, the Childien’
Commissioner for England, the Office for Standand&ducation, the Scottish Human Rights Commissioa,
Mental Welfare Commission for Scotland, the Regatatind Quality Improvement Authority in Northemeland,
and the Criminal Justice Inspection Northern Irdlan

% This is the case in Benin, France, Guatemala, Hiasj Paraguay, and Senegal, which plan to inteycarchave
already introduced, new bodies specifically createfill the NPM role. See APT, National PreventMechanisms
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The flexibility left to States in deciding which iy can operate as an NPM has, however, certain
limits. The OPCAT prescribes a number of critehattmust be fulfilled if the NPM is to operate

in the manner envisaged by the drafters of thedobt First, the NPM must be allowed to visit
any place of detention under the State Party’sgliction or control where persons are being
deprived of their liberty> NPM’s must, therefore, be in a position to visitibtraditional and

less traditional places of detention.

Second, Article 18 of the OPCAT obliges Statesuargntee the functional independence of the
NPM, as well as the independence of its persofinafith regard to functional independence,
the OPCAT requires that the NPM be allowed to agenathout restrictions, or government
interference, in order to perform its duties andge the powers that the State should grant it
under Articles 19 and 20 of the OPCAT. As a medrstrengthening this, the OPCAT requires
States to give due consideration to the Principdéging to the status of national institutions for
the promotion and protection of human rights (fRaris Principles’) when establishing or
designating their NPM(SY.

The Paris Principles list a set of criteria thaténto be taken into account for a national human
rights institution to be considered independ®mtn NPM'’s functional independence is also
related to its financial one. States must makelavia ‘the necessary resources for the
functioning of the national preventive mechanisii#\s required by the Paris Principles, it is
essential that adequate funding is available totaei a suitable infrastructure that enables the
body to conduct its activiti€S.Independence also relates to the NPM'’s persoBieles are
under an obligation to provide NPMs with the neaeg$acilities, guarantees, and resources to
ensure that personnel are appointed in an apptepvay”* The OPCAT also obliges States to
guarantee that the NPM'’s personnel represent therezl capabilities, and also sufficient
knowledge, to carry out the body’s tasks. ThusteStaeed to ensure that the necessary
multidisciplinary expertise and proper gender, gthand minority representation is present in
the NPM?2 Murray has highlighted the factors that allow éffiective assessment of the
independence of an NPM, as well as its credibiiitgluding the powers granted to the body, the
way it and its staff are appointed, and how it diep® its relationship with the relevant

— Country by Country Status, 29 June 2009. Avadatil
http://www.apt.ch/component/option,com_docman/@e&, download/gid,124/Itemid,59/lang,en/. Last ased<23
September 2009.

%5 OPCAT, Article 4(1). See fn.1.

% Rachel Murray, ‘National Preventive Mechanismserritie Optional Protocol to the Torture Conventione
size does not fit all’, (2008)etherlands Quarterly of Human Rigl&8, p. 495.

3" OPCAT, Article 18(4). See fn.1.

38 With regard to the discussion of whether natidnahan rights institutions and/or ombudsmen areblgtbodies
to perform the function of an NPM, see Policy PapeiThe Relationship between Accreditation by the
International Coordinating Committee of Nationalrian Rights Institutions and the Optional Protoodhie UN
Convention Against Torture, prepared by the OPCAEdarch Team at the School of Law of the Univensity
Bristol. Available at http://bristol.ac.uk/law/resmeh/centres-themes/opcat/opcatdocs/iccaccreditatinpms.pdf.
See also Steinerte and Murray in this volume.

39 OPCAT, Article 18(3). See fn.1.

0 Paris Principles, para. 2. See also Murray, ‘N&tid®>reventive Mechanisms under the OPCAT’, p.&&&: fn.36.
L paris Principles, para. 2. See also Murray, ‘Netid®reventive Mechanisms under the OPCAT’, pp.498- See
fn.36.

“2 OPCAT, Article 18(2). See fn.1.
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stakeholders (including government, parliament) society, and international actors, such as
the SPT)*

Third, Articles 19 and 20 of the OPCAT highlighhamber of powers that NPMs should be
granted for them to be able to perform their uigjtiunction. The NPM should be able to
examine the treatment of persons deprived of thmErty on a regular basis, and make
recommendations to the relevant authorities ino@énprove both the treatment of those
deprived of their liberty and the conditions ofefgion. The NPMS should also submit
proposals and observations on draft and existigigl&ion®* In addition, access to all places of
detention and their facilities, as well as all valet information, the possibility to interview
individuals in private, the freedom to choose whtdces to visit and which persons to
interview, and the possibility of contacting theT3fust be guaranteed for the NBhMThese
powers, safeguards, and guarantees are essen@al &fective performance of the NPM’s
preventive function. In the context of the pres#istussion, these powers need to be sufficient
to allow the NPM not only to inspect prisons andigeocells, but also to enable it to carry out
proactive visits to non-traditional places of déi@m Thus, the legislation establishing or
designating the NPM should make it expressly dieairthe NPM has the power to conduct
visits and inspections in all the relevant pladedatention. As discussed below, some countries
have implemented this through the adoption of gliek though sometimes non-exhaustive,
enumeration of the places of detention that shbaldisited. Other countries, however, have
adopted the open approach of Article 4 of the OPCAT

3. Places of Detention and Deprivation of Libertyddr the OPCAT

One of the key aspects of the OPCAT is the breafithe concept of places of detention that
have to be visited by its monitoring bodies. Aridi(1) of the OPCAT provides a seemingly
ample description of a place of detention: ‘anycplander [a State Party’s] jurisdiction and
control where persons are or may be deprived af liberty, either by virtue of an order given
by a public authority or at its instigation or with consent or acquiescence.’

This description is complemented by the definitddreprivation of liberty found in Article

4(2): ‘any form of detention or imprisonment or fhlacement of a person in a public or private
custodial setting which that person is not perrditteleave at will by order of any judicial,
administrative, or other authority.” The approasiplaces of detention adopted by the OPCAT is
broad?*® It does not provide a list of places that showddsbbject to visits, but refers only to ‘any
place where persons are or may be deprived oflibeity’. Article 4(2) expands the coverage

of the OPCAT to places that persons are not pexchtti leave at will, including private places

of detention. This entails that not only privatiggdsons, but also private hospitals, psychiatric
and other institutions, facilities, or establishitsein which persons are held against their will on
the basis of a public order, or at the instigabomvith the acquiescence of a public authority, fal

3 Murray, ‘National Preventive Mechanisms under@RCAT’, p.501. See fn.36.
“ OPCAT, Article 19. See fn.1.

S OPCAT, Article 20. Moreover, any reprisals agaimstsons who have sought contact with or provided
information to the NPM should not be tolerated. S&CAT, Article 21. See fn.1.

“6 Evans and Haenni-Dale, ‘Preventing Torture?’, Bpi4. See fn.1.
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under the OPCAT’s remft. In theory, this guarantees that all relevant aare covered by the
OPCAT. It also allows sufficient space for discossof future developments on the question of
what comprises a place of detention.

Given Atrticle 4’s approach to deprivation of libeend places of detention, the key criteria for
considering whether or not a particular place candgarded a place of detention that needs to
be visited are (i) whether the place falls underjthrisdiction and control of the State Party, (ii)
whether the place deprives persons of their libenty (iii) whether the deprivation of liberty is
linked to a decision, act, or the conduct of a fudlithority.

The first key aspect of the concept of places témtgon under the OPCAT concerns the
jurisdictional and geographical reach of the Proko&rticle 4(1) entails that visits should cover
places of detention under ‘jurisdiction and coritoblthe State. It should be observed that the
French translation of Article 4(1), which is eqyadluthentic, provides that the visits will take
place dans tout lieu placé sous sa juridiction ou sous sontrole (to all places under its
jurisdiction or under its controff This provides for a broader interpretation of tiritorial

reach of the OPCAT, which offers more protectiothi® individual. The use of the term
‘jurisdiction’ appears to be borrowed from Arti@€l) of the UNCAT, which establishes that a
State Party has to adopt the necessary measypesvent torture in any ‘territory under its
jurisdiction’.*® According to Burgers and Danelius, this phrasaetanded to include the actual
land territory of the State and its territorial saa well as ships flying its flag, aircraft regisd

in the State concerned, and platforms and othéaliasons on its continental shéffArguably,
the vehicles in which persons deprived of theiettilp are transported are also covered. The
element of control is relevant and would imply thktces of detention in a territory outside a
State’s normal jurisdiction, but within its contrebuld be covered by the OPCAT. However, the
threshold for deciding whether or not this is thseis relatively high. This is because several
bodies, including the European Court of Human Rigintd the UN Human Rights Committee,
have observed that a State has to exercise a deffeféective control over an area’/‘'overall
effective controP* over such a territory. With regard to situationsvhich individuals are being
detained abroad, establishing the appropriate degfreontrol may be difficult. According to

"It has been argued that the use of the phraserthsr of any judicial, administrative or other aarity’ in Article
4 § 2 is more limited and ambiguous, somewhat unghéing the use of ‘by virtue of an order given bgublic
authority or at its instigation or with its consemtacquiescence’ found in Article 4(1). See Madfiéowak, and
Elizabeth McArthur, with the contribution of KenstBuchinger et alThe United Nations Convention Against
Torture: A commentar{Oxford: Oxford University Press, 2008), p.932.

8 See Written Evidence to the Joint Committee fomdn Rights, Memorandum from Rachel Murray, Director
the OPCAT project team, and Nicholas Tsagouriasvéssity of Bristol, dated 3 April 2008, #&Report, UN
Convention Against Torture: Discrepancies in evigegiven to the committee about the use of pradubit
interrogation techniques in Iraq, HL 157/HC 527 (Rify 2008).

9 See UNCAT, Article 2(1). See fn.11.

*0J. Herman Burgers and Hans Danelillse United Nations Convention against Torture: Adtaook on the
convention against torture and other cruel, inhunesamegrading treatment or punishmeéheiden: Martinus
Nijhoff Publishers, 1988), pp.123-124. See alsodrepf the UN Working Group to draft an OptionabRrcol to
the UN Convention against Torture, UN Doc. E/CN9#3/28 (1992), para. 41.

*1 See, for examplé,oizidou v. TurkeyPreliminary Objections), Judgment of 23 March 3.98uropean Court of
Human Rights, Series A310, para. 62-64prus v. TurkeyJudgment of 10 May 2001, European Court of Human
Rights, Reports 2001-1V, para. 77; a@ddnkovic and Others v. Belgium, the Czech Repubéomark, France,
Germany, Greece, Hungary, Iceland, Italy, Luxembothie Netherlands, Norway, Poland, Portugal, Spain
Turkey, and the United KingdorfGrand Chamber) decision of 12 December 2001gfi#an Court of Human
Rights, Reports 2001-XIl, para. 71. See also IC@&Reral Comment 31 (Eightieth Session, 2004), lerfic The
nature of the general legal obligation imposed tateS Parties to the covenant, A/59/40 (2004),.ddra
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Murray and Tsagourias, in situations other tharupation, control over a particular area needs
to be established in greater defalil.

The second key aspect of the concept of placestehtion concerns whether or not a particular
place actually deprives an individual of her/hizelity. As observed above, depriving someone of
his/her liberty under Article 4(2) of the OPCAT anmés to detaining, imprisoning, or placing
that person in a custodial setting (either pubtipravate). Although it may appear obvious what
is understood by this, it is worth clarifying whiatmay actually mean in practice. The UN Body
of Principles for the Protection of All Persons andny Form of Detention or Imprisonmetit,

for example, defines detention as the situatioauth which a person is ‘deprived of personal
liberty except as a result of conviction for anesite’, while imprisonment is defined as the
condition by which a person is ‘deprived of perddiberty as a result of conviction for an
offence’. According to the European Court of HunRaghts, determining whether a person is
deprived of his/her liberty will depend on the ‘coete situation, and account must be taken of a
whole range of criteria such as the type, duratdiects, and manner of implementation of the
measure in questiort’, which has the objective of limiting or restrictittte liberty or freedom of
movement of a persofi.An important aspect, in this regard, is the fhet the person involved

is not permitted to leave the place at will (Ari@[2]). This is also specifically mentioned in the
Inter-American Commission on Human Rights’ Prinegphnd Best Practices on the Protection
of Persons Deprived of Liber®y,which define deprivation of liberty as

Any form of detention, imprisonment, institutiormdtion, or custody of a person in a
public or private institution which that persomist permitted to leave at will, by order of
or under de facto control of a judicial, administra, or any other authority, for reasons
of humanitarian assistance, treatment, guardianphgpection, or because of crimes or
legal offenses’

It is worth observing that the Inter-American Corasmon’s Principles also provide a detailed
category of persons that may be subjected to dafpiv of liberty and a non-exhaustive list of

2 Written Evidence to the Joint Committee for HunRights, Memorandum from Rachel Murray, Directothu
OPCAT project team, and Nicholas Tsagourias. S&®fn

%3 See Body of Principles for the Protection of AéirBons under Any Form of Detention or Imprisonm&neral
Assembly, UN Doc. A/RES/43/173 (1988).

>4 Case of Guzzardi v. ItaljjJudgment of 6 November 1980, European Court shatuRights, Series A39, para. 92.

%5 See alscCase of Amuur v. Frangdudgment of 25 June 1996, European Court of HuRights, Reports 1996-
[ll, para. 42.

* The Principles were adopted by the Inter-Ameri€ammission of Human Rights’ during its 131st regplariod
of sessions in March 2008. See Principles and Besttices on the Protection of Persons Deprivddhafty in the
Americas, OAS Doc. OEA/Ser/L/V/11.131 doc. 26. TRenciples aim to expand on the existing normative
framework at the regional and international leval,ahus, establish precise standards pertainitigetgconditions
of detention of persons deprived of their libegg,well as to the standards relating to tortureathdr cruel,
inhuman and degrading treatment. As a means dllidfthis aim, the Principles advocate, amongeotthings, the
use of independent institutions and organisatiorgatry out visits and inspections to places wipersons are
deprived of their liberty. For a discussion of th&ationship between the OPCAT and the Princifdes,policy
paper prepared by the OPCAT Research Team at Bdsteersity, ‘The Inter-American Commission on Ham
Rights’ Principles and Best Practices on the Ptmieof Persons Deprived of Liberty in the Amerieasl the
Optional Protocol to the Convention Against Tortufevailable at http://www.bristol.ac.uk/law/reseafcentres-
themes/opcat/opcatdocs/iacmhrprinciples.pdf.

" See Explanatory Report to the European Convefftiothe Prevention of Torture and Inhuman or Deirgd
Treatment or Punishment, CPT/Inf/C (89) 1, Strastpo?6.X1.1987, para. 30.
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places that are covered by this definitt6y comparison, Article 2 of the European
Convention for the Prevention of Torture is quite@nct, limiting itself to a note that the CPT
should be allowed to visit ‘any place within [a t8ta] jurisdiction where persons are deprived of
their liberty by a public authority.” According tbe Explanatory Report to the European
Convention for the Prevention of Torture, however,

[v]isits may be organised in all kinds of placesandpersons are deprived of their
liberty, whatever the reasons may be. The Conwverigitherefore applicable, for
example, to places where persons are held in cystoe imprisoned as a result of
conviction for an offence, are held in administratdetention, or are interned for medical
reasons or where minors are detained by a pubiimaty. Detention by military
authorities is also covered by the Convention.

It is clear that the understanding of whether dgi@alar place deprives someone of his/her liberty
encompasses detention in a broad range of placemstitutions. This was also recognised by
the drafters of the OPCAT, who acknowledged that

the scope of the protocol should include persotaimed in police stations, civil and
military prisons, medical or mental health facdgj and secret or irregular places of
detention, among other possible places of deteniointhat this list was by no means
exhaustive?

Clearly, the OPCAT covers both traditional and leaditional places of detention.

The second key aspect of the concept of placestehton concerns whether a particular type of
restriction, in a particular place or setting ainadlepriving a person of their liberty, is linked

a decision, act, or the conduct of a public autiofihis is highly relevant to the issue of visgin
places of detention that are not linked to theigestystem. Generally speaking, visiting
traditional places of detention does not pose alpro, since the deprivation of liberty in those
places is usually based on a judicial order orravimion. Although detention in migrant
detention centréSor military barracks can probably be traced t@dministrative or

disciplinary order issued by a public authoritystis not always the case in other less traditional
places of detention, such as hospitals, mentathhewtitutions, or care homes for the elderly. In
these settings, persons may be detained on a tasidibasis, or with their family’s consent,
without any official or public intervention. The GRT requires, however, that the detention is
based on a public order, or with the State’s acpa@irce or consent. A link to a public act is,

*8 The Principles observe that the category of personered by the definition of deprivation of libefincludes

not only those deprived of their liberty becauserahes or infringements or non-compliance with léng, whether
they are accused or convicted, but also those pemsbo are under the custody and supervision tdicer
institutions, such as: psychiatric hospitals arteoestablishments for persons with physical, nieotasensory
disabilities; institutions for children and the etty; centers for migrants, refugees, asylum angeé status seekers,
stateless and undocumented persons; and any oftfikr snstitution the purpose of which is to deipersons of
their liberty.’

%9 See Explanatory Report to the European Convefftiothe Prevention of Torture and Inhuman or Degrgd
Treatment or Punishment, CPT/Inf/C (89) 1, Strastpo?6.X1.1987, para. 30.

%0 Report of the Working Group on the Draft OptioRabtocol to the Convention against Torture and OGreel,
Inhuman or Degrading Treatment or Punishment, UN. [E6CN.4/1993/28 (1992), para. 30.

®1 For a more in-depth discussion of the OPCAT inabwitext of migrant and refugee detention see Afideards,
‘The Optional Protocol to the Convention Againstflioe and the Detention of Refugees,’ (2008)r§&rnational
and Comparative Law Quarterlpp.789-825.
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thus, necessary, possibly to demonstrate the regplity of the State for the conduct of entities
that are not official organs of the State, but whiave been empowered by the law of that State
to exercise elements of the governmental authastsequired by Article 5 of the International
Law Commission’s Articles on Responsibility of tBeate®

In sum, these criteria appear to ensure that adlmaage of places that are used officially or
unofficially to deprive persons of their libertyeacovered by the OPCAT’s visiting bodies. This
broad approach may help to avoid interpretatiangilg the scope of places that fall under the
OPCAT's reach. This approach, however, was créitisy a number of delegations
participating in the negotiations leading to thafting of the OPCAT. For example, some
delegations considered that the phrase ‘at itgyasbn or with its consent or acquiescence’, as
well as the wording (which implied that any plagégere persons are or may be deprived of
their liberty should come under the OPCAT’s remi}s too broad and impreci&Another
delegation noted concerns that, given the enorrtasksand financial burden that visiting all
these places of detention would incur, the vidisudd ‘be limited to places where persons were
deprived of liberty as a result of conviction faor affence and should not include institutions
where persons stayed for medical reasbhsévertheless, most of the delegations arguedrthat
order to prevent torture ‘visits to all de factagés of detention should be allow&iThis

position was the one that prevailed in the end argljably, it provides flexibility to the visiting
body in the selection of the places it visits.

4. Challenges of Visiting Less Traditional Placé®etention

4.1 Examples of visits to less traditional placédetention

There is already an existing practice of visittes traditional places of detention. For example,
the CPT has frequently visited less traditionatetaof detention and has even developed
guidelines on the use of restraints at psychiatgpitals, based on experience gained through
visits to these places. Other regional bodies satime experience in visiting less traditional
places of detention include the UN's Special Rafsuoron Tortur®® and the UN Working

Group on Arbitrary Detentioff, the Special Rapporteur on Prisons and Conditibetention

%2 Articles on the Responsibility of States for im@tional wrongful acts, General Assembly, UN DoRBS/56/83
(2001).

% Report of the Working Group on the Draft OptioRabtocol to the Convention against Torture and OGreel,
Inhuman or Degrading Treatment or Punishment oaigfisth session, Commission on Human Rights, UN. Doc
E/CN.4/2000/58 (1999), para. 29-30.

% Report of the Working Group on the Draft OptioRabtocol to the Convention against Torture and OGreel,
Inhuman or Degrading Treatment or Punishment oniiitth session, Commission on Human Rights, UN Doc.
E/CN.4/2001/67 (2001), para. 44.

% Report of the Working Group on the Draft OPCATCH/4/2000/58 (1999), para. 30. See fn.63.

% The Special Rapporteur on Torture visited, fomepke, a detention centre for rejected asylum seetering his
mission to Denmark, and the psychiatric ward obspiital in Greenland. See Report of the SpeciapBepur on
torture and other cruel, inhuman or degrading tneat or punishment, Manfred Nowak, Addendum, Missm
Denmark, Human Rights Council, UN Doc. A/HRC/10/Add.2 (2009), pp.29 and 33.

%" During its mission to the Ukraine, the Working Gpoon Arbitrary Detention visited several less itiadal
places of detention, including (i) temporary holglfacilities for migrants at airports and bordetasdments, (ii) a
centre for the reception and distribution of mindgii§ and a municipal psychiatric hospital. Repof the Working
Group on Arbitrary Detention, Addendum, Missiorthie Ukraine, Human Rights Council, UN Doc.
A/HRC/10/21/Add.4 (2009), pp.26-27.
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of the African Commission on Human and PeopleshRigand the Special Rapporteur of the
Inter-American Commission on Human Rights on thghi& of Persons Deprived of Libeff).
As previously observed, in its first six officialigsions, the SPT visited seven less traditional
places of detention. During its first official vi$o Mauritius, in October of 2007, the SPT visited
a shelter for children and distressed worffeBuring the SPT’s second official visit to the
Maldives, three places under the remit of the Migisf Gender and Family and the Ministry of
Education were visitet Finally, during its fifth official visit (i.e. tdVlexico), the SPT visited a
military prison, a juvenile guardianship councibdawo psychiatric institutions (one of which
was annexed to a prisof)Only the official report of the SPT’s mission tetMaldives has
currently been published at the request of the tgisnGovernment; it contains a brief account
of the visits of the SPT to the less traditionalqals of detention mentioned abd%én
comparison with the report’s sections on policéscahd prisons, the sections on the less
traditional places visited are rather short anatdies in largely positive terms the situations
encountered®

Of the 23 NPMs that have been designated or esketl{* a number of them are already
carrying out visits to less traditional places efehtion. For example, in Europe, the Chancellor
of Justice, the designated NPM for Estonia, hasrthedate to visit child care and educational
institutions (such as reform schools for childrathvgpecial disciplinary or health needs),
welfare and health care institutions (includingiabwelfare homes, orphanages, and psychiatric
hospitals), as well as military establishmentsjdessthe more traditional places of deprivation
of liberty.”® In its first year of operation as an NPM, the Gidlor of Justice visited a training
centre for the infantrfy and four psychiatric clinic§.

% The Special Rapporteur on Prisons and Conditibitention, for example, carried out a visit tmantal health
hospital and a repatriation centre in South Afdoaing her visit to that country in 2004. See Repbthe Special
Rapporteur on Prisons and Conditions of Detentiofftica, Mission to the Republic of South Africk4- 30 June
2004, available at the website of the African Cossigin on Human and Peoples’ Rights:
http://www.achpr.org/english/_info/reports_en.htirdst accessed 15 September 2009. Since the skraklnt, in
2004, of the Special Rapporteurship of the Interefican Commission on Human Rights on the RighBeysons
Deprived of Liberty, the only visit to a non-tradital place of detention by the Special Rapporteas carried out
in September 2008 when he visited a psychiatridtiti®on in Paraguay to verify whether precautignareasures
adopted by the Inter-American Commission were be@sgected. For the rest, the Special Rapporteumagnly
focused on visiting prisons and police cells. $&evtebsite of the Special Rapporteur at
http://www.cidh.oas.org/PRIVADAS/visitas.htm. Lasicessed 15 September 2009.

%9 See SPT, First Annual Report, p.24. See fn.18.

" The SPT visited a children’s home, a detoxificaentre for drug addicts, and an education arwingcentre
for children. See SPT, First Annual Report, p.2& $.18.

" See SPT, Second Annual Report, p.26. See fn.17.

2See SPT, Report on the Visit of the Subcommitte®@vention of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment to the Maldid#¢,Doc. CAT/OP/MDV/1 (2009).

3 SPT, Report on the SPT Visit to the Maldives, pars-254. See fn.72.

™ For the official list of designated/established\\Psee
http://www2.ohchr.org/english/bodies/cat/opcat/matbhms.htm. Last accessed 15 September 2009. Thalsp
maintains a (probably more up-to-date) list of NPBise fn.33 above.

> See website of the Estonian Chancellor of Justidetp://www.oiguskantsler.ee/?menulD=52. Laseased 15
September 2009.

8 See Annual Report 2007 of the Chancellor of Jas(2008), p. 66. Available at
http://www.oiguskantsler.ee/public/resources/edfibe/01_Annual_report_2007.pdf. Last accessed€fieSnber
2009.

" Annual Report 2007 of the Chancellor of Justiqe1p9-140 and 143-144. See fn.76.
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In late 2007 in Latin America, a special divisidritee Mexican National Human Rights
Commission, which is the designated NPM for thaintoy, started to carry out visits to places
of detention under the aegis of the OPCAT. Accaydmits first annual report over the period
2007-2008, the Mexican Commission’s NPM team ingggesixteen psychiatric institutions, ten
centres for the assistance of victims of crimensigrant centres, and six hospit&lS’he Costa
Rican NPM, the Ombudsman, visited mainly male amddie penitentiary institutions, but also
inspected two psychiatric hospitals in 2008 andiedrout six visits to a detention centre for
irregular migrants?

In the Asia-Pacific region, the designated NPMitagbns in New Zealand, the Ombudsmen
(the Children’s Commissioner), and the Inspectd8@ivice Penal Establishments of the Office
of the Judge Advocate General, are also mandateditovarious less traditional places of
detentior® Thus, the Office of the Ombudsmen, is entitledlisit places of detention approved
or agreed under the New Zealand Immigration Act71@8d health and disability-focused
places of detentioff. During its first year of operation as an NPM, sersitaff of the
Ombudsmen, and a specifically appointed Ombudsmspekttor, carried out preliminary visits
to one immigration facility and forty-one mentakité facilitie$? with a view to (i) providing
information about the Ombudsmen’s NPM role, (igrdlying the inspection and monitoring
process, and (iii) familiarising themselves witle flacilities and reporting requirements. The
Children’s Commissioner has a mandate to inspsaieaces for children and the youth under
the remit of the Child, Youth and Family servicis€if under the remit of the Ministry of Social
Development), and visited five of those facilitieghe period 2007 to 2008 Finally, the
Inspector of Service Penal Establishments of tHe®©®bf the Judge Advocate General is in
charge of visiting New Zealand Defence Forces deterfiacilities. In his initial year of
operation, the Inspector undertook two visits ® Services Corrective Establishment, located in

8 See Informe de Actividades del Mecanismo NacideaPrevencion de la Tortura de México, Comisionidiead
de los Derechos Humanos, México, p.4. Available at
http://www.cndh.org.mx/progate/prevTortura/Informmasal2008.htm. Last accessed 25 September 2009.

¥ See Report of the Costa Rica National Preventieeldnism addressed to the UN Subcommittee on the
Prevention of Torture, 4 November 2008, pp.5-8.ikade at http://www.dhr.go.cr/mnp/crnmpreportjarny@9.pdf.
Last accessed 25 September 2009.

8 See Section 16 of the Crimes of Torture Act 198%lic Act 1989 No 106 as amended by Section 7 €siof
Torture Amendment Act 2006 (No 68). See also Mairigpplaces of detention, First annual report divitees
under the Optional Protocol to the Convention Agaiforture (OPCAT) - 1 July 2007 to 30 June 2008y N
Zealand Human Rights Commission, p.6. Availableted://www.hrc.co.nz/hrc_new/hrc/cms/files/docunsih8-
Feb-2009_17-25-58 OPCAT_2008_Report.pdf. Last aeck$5 September 2009.

8 First annual report of activities under the OPCS&€e fn.81. For the sake of completeness it musbted that
the Ombudsmen may visit prisons and youth justis&dences, while the other component of the Neviezida
NPM, the Independent Police Conduct Authority,riiteed to visit police cells. The central NPM bodlye New
Zealand Human Rights Commission, does not yet adrathwy visits, but acts as the central coordinatiody of the
entire NPM. See First annual report of activitiesler the OPCAT, p.6. See fn.80.

82 See Report of the Ombudsmen for the year endintu8® 2008 (2007/2008), Presented to the House of
Representatives pursuant to Section 29 of the Orsrbed Act 1975, p.34. Available at
http://www.ombudsmen.parliament.nz/imagelibrary/292.pdf. Last accessed 25 September 2009. Se&lzdso
Role of an Ombudsman as a National Preventive Meshmafor Monitoring Places of Detention Under théntes
of Torture Act 1989. Available at http://www.ombudesn.parliament.nz/index.php?CID=100117. Last aetk25
September 2009.

8 gee Office of the Children’s Commissioner AnnuebBrt for the year ending 30 June 2008, Preseatttbt
House of Representatives pursuant to Section #8othildren’s Commissioner Act 2003 and Sectiod(2pof
the Crown Entities Act 2004, p.18. Available aphffivww.occ.org.nz/publications/reports_documehtst
accessed 25 September 2009.
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Burnham Military Camp near Christchurch, and a nendd inspection visits to detention cells
in three different bases throughout New Zeaf¥nd.

Few of the reports chronicling the visits carried by the various bodies described in the
previous paragraphs mention any particular chaflesrgcountered in the course of performing
their activities as NPMs vis-a-vis less traditiopkces of detention. Nevertheless, it is worth
discussing some of the potential challenges sudiebanay face. Although these challenges
may also affect bodies visiting traditional placésletention, particular attention will be paid to
the manner in which they can impact on the NPM8V#ies with regard to less traditional
places of detention. These challenges relate tprégence of suitable expertise in the OPCAT
visiting bodies for undertaking effective and meaful visits to less traditional detention
places, accessing those places, and making relee@rnhmendations, as well as coordinating
visiting bodies (for instance, in NPMs made up ailtiple sub-bodies).

4.2 Challenges pertaining to the expertise of isging bodies

One of the main challenges facing the OPCAT’s migibodies (or, indeed, any other inspection
body) while visiting non-traditional places of detien is the need to guarantee that the SPT and
NPMs have sufficient expertise to allow them tcetako account and assess the specific
settings, context, and nuances of less traditiplaales of detention. For example, a psychiatrist
and other relevant (mental) health experts woulthlzebetter position to assess the specific
issues that may be encountered while inspectirgyehpatric institution or hospital than a

lawyer would be. Experts on children or geriatacecwould also have more expertise and prove
more valuable in a visiting team inspecting carmés for children and elderly people,
respectively. Principle 29 of the Principles foe fArotection of All Persons under Any Form of
Detention or Imprisonment requires that visits lcps of detention be carried out ‘regularly by
gualified and experienced persons appointed byresubnsible to, a competent authority
distinct from the authority directly in charge betadministration of the place of detention or
imprisonment®® With regard to the SPT, Article 5(2) of the OPC#dtails the experience
required from prospective SPT members. Members baist

persons of high moral character, having provengasibnal experience in the field of the
administration of justice, in particular criminal, prison or police administration, or in
the various fields relevant to the treatment ospas deprived of their liberty.

Although clear preference seems to be given toopsraiith experience in the administration of
justice, the reference to persons with other releeaperience (i.e. experience relevant to the
treatment of persons deprived of their liberty) egos to imply that the SPT must be also
composed of experts from other fields, such a®(fsic) medicine. At the time of writing, the
SPT’s composition is biased towards legal expeirit, only two experts in the field of medicine
among the current membéfsGiven that, as prescribed in Article 5(1), there @urrently only

8 See First annual report of activities under the€@P, p.22. See fn.80.

8 See Written Evidence to the Joint Committee fomdn Rights, Memorandum from Rachel Murray, Director
the OPCAT project team, and Nicholas Tsagourias.f8d9. See also Murry, ‘National Preventive Mathas
under the Optional Protocol to the Torture ConwanitiSee fn.36.

% The list of SPT members and their experience apéréise is available at
http://www2.ohchr.org/english/bodies/cat/opcat/menship.htm. Last accessed 30 August 2009. It ishwor
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ten members, it is not surprising that there anedgperts who are not lawyers. This may,
however, change in the very near future, now thets(f" ratification of the OPCAT is in place:
under Article 5(1), membership will be expandedwenty-five experts, making it possible for
other types of experts to be appointed to the R worth mentioning, in this regard, that,
following the resignation of two of the original BPhembers in mid-2009, Dr Silvia Casale of
the UK and Mr Leopoldo Torres Boursault from Sp@iath legal experts), the new members
(Prof. Malcolm Evans and Mr Emilio Ginés) appointedheir place were both also legal
experts’’ Given the fact that Article 8 of the OPCAT mensdhat, in seeking replacements to
SPT members, States Parties have to take intodarasion the need to have a proper balance
among the various fields of competence, it wouldeap that an opportunity to bolster the non-
legal expertise of the SPT was missed.

In order to guarantee a proper multidisciplinargraach to visiting places of detention during
SPT missions, Article 13(3) makes it possible fer SPT delegation to be accompanied,
whenever necessary, by experts of demonstratedgsiohal experience and knowledge in the
fields covered by the OPCAT. These ad hoc expegtsoabe chosen from a roster of experts,
which is to be drafted on the basis of proposatonty by States Parties, but also the Office of
the UN High Commissioner of Human Rights and the ©#ntre for International Crime
Prevention. The use of experts may be necessagmplement the knowledge and expertise of
the SPT members carrying out the visit. This iedly related to the types of places of detention
that the SPT is entitled to visit. The broad raafyplaces of detention that fall under Article 4 of
the OPCAT means that SPT visiting teams must haffieignt expertise to allow them to
properly cover traditional and less traditionalgels. of detention.

While the possibility of having ad hoc experts seemsecure the availability of sufficient
diversity and expertise for the SPT, and to compleinits own expertise (enabling it to conduct
proper visits not only to prisons or police celisf also to less traditional places), in practice
there appear to be some problems with this syst@ws, in its first annual report, the SPT noted
that only a minority of States had actually prodgeoposals to the roster of expéftghe SPT
observed that no ad hoc expert accompanied thed8kegation during its first visit to Mauritius
in October of 2007, that only two experts accomgarie SPT on its subsequent visit to the
Maldives, and that only one ad hoc expert wenhenvisit to Swedef’ The second SPT
Annual Report reveals that 22 States Parties hawepmovided names and details of experts,
and that the UN has set up a panel to select gheresdor the rostef’ However, at the time of
the presentation of the second annual report,aster had not yet been made available to the
SPT. In addition, due to budgetary constraints SR& was only able to employ one ad hoc
expert on one visit carried out during its secoadryof operatiori*

On the NPM side of the equation, the requiremesudficient expertise is covered by Article
18(2) of the OPCAT. Article 18(2) obliges Statestiea to ensure that the experts of their NPM
have the required expertise and that NPMs shotigegbwards gender balance and adequate

observing that some of the current SPT memberkditgy one of the medical experts, are also curpemast
members of the CPT.

87 List of SPT members. See n.86.

8 SPT, First Annual Report, para. 63. See fn.18.

8 SPT, First Annual Report. See fn.18.

% See SPT, Second Annual Report, para. 30. See fn.17
%1 See SPT, Second Annual Report, para. 30. See fn.17
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representation of ethnic and minority groups. Eimguthe presence of relevant experience and
expertise is an issue that may pose particulari@nabto smaller, developing States that have
ratified the OPCAT. For example, the designated Ni*the Maldives, the Human Rights
Commission of the Maldives, has four staff memlagnss disposal to carry out its NPM
functions, none of which have either legal or mabimckgroundg? During its visit to the
Maldives, the SPT noted that the legislation gowvegythe Commission’s mandate only allowed
visits to places where ‘persons are detained uagledicial pronouncement or lawful ordér’,
which appeared to exclude visits to police statemg other less traditional places of detention.
The Commission itself acknowledged that it did vieit psychiatric institutions or military
establishments! Noting that this situation fell short of what ispected under Atrticle 4 of the
OPCAT, the SPT also expressed its concerns witlrdetp the fact that the Human Rights
Commission lacked the ‘appropriately qualified pedp undertake the variety of jobs related to
the NPM work’®® This problem was compounded by the fact that tlaédMes Human Rights
Commission could face the prospect of inadequatantial resources. Given the Maldives’
small population, it may be particularly difficdtir its NPM to recruit members of staff with
specialist expertise due to the lack of educatifenalities in certain fields. In such a case, the
Maldives may well seek experts from outside thentiguto complement its own contingent.

The Costa Rican NPM, the Ombudsman, also facestmtproblems with regard to suitably
diverse expertise: even though a special unit withe Ombudsman has been established to
perform the NPM functions, this unit consists ofyathree staff member®,leaving some doubt
as to whether sufficiently broad expertise is aldé in such a small team. In his report to the
SPT, however, the Ombudsman is quick to point loait this problem is not insurmountable.
The Costa Rican Ombudsman has noted that theisel@ctd appointment of personnel for the
NPM was made on the basis of criteria including

knowledge of or experience in Human Rights, Crirhireav, Refugee and Asylum Law,
Penitentiary or Psychiatric Institutions Administoa and Process Policies; experience
in visits to detention centers and activities imiad vulnerable groups (migrants,
women, disabled persons, ethnic minoritie3)[.]

A further criterion stated that applications musterson[s] of high moral standard8The
Ombudsman nevertheless expressed his hope thatepl expansion in the institution’s budget
will allow it to increase the NPM'’s staff to ninefgsons and, thus, allow it to form a suitably
multidisciplinary tean?® In addition, the Ombudsman did not exclude thesibdlity of utilising
professionals from different fields of expertiseeady working in the Ombudsman'’s office to
assist the NPM tear??

92 See ‘National Preventive Mechanisms — Country byr@ry Status’, Association for the Prevention offiire, 8
September 2009. See fn.34.

% SPT, Report on the Visit of the SPT to the Maldjvyeara. 41. See fn.72.
% SPT, Report on the Visit of the SPT to the Maldiv@ee fn.72.
% SPT, Report on the Visit of the SPT to the Maldiveara. 69. See fn.72.

% See Report of the Costa Rica National Preventieednism addressed to the UN Subcommittee on the
Prevention of Torture, p.4. See fn.79.

" Report of the Costa Rica National Preventive Maidma. See fn.96.
% Report of the Costa Rica National Preventive Maidra. See fn.96.
% Report of the Costa Rica National Preventive Meidm, p.9. See fn.96.
190 Report of the Costa Rica National Preventive Meisma. See fn.96.
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Even in nations that may have greater means atdisgiosal, the issue of expertise may still
present certain challenges. This appears to beadein a number of Ombudsmen institutions
that have also been designated as NPMs. The Sweditibmentary Ombudsman, for example,
which is one of the two bodies designated as tfiei@fNPM in Swedert® is mainly composed

of lawyers and it does not use external experts fother relevant fields during its visit¥. The
Parliamentary Ombudsman maintains that it haset#ived the necessary resources for its task
as an NPM, and that the institution’s main poirftsiterest are the legal aspects of detentfdn.
The Estonian NPM, the Chancellor of Justice, seenbe facing similar challenges when

visiting psychiatric institutions, although it walidppear that it tries to compensate its own lack
of expertise by recruiting external experts to acgany the NPM in its visits:*

In general, it would appear that national humahtsagnstitutions, such as national human rights
commissions and ombudsmen, that have been dedigasitdPMs often face problems
associated with restricted expertise given that tteee business relates to human rights
monitoring and implementation in a broader natiamwadtext, as well as dealing with human
rights situations in a reactive manner throughgbaample, the handling of complaints related to
human rights abuses. They are not always preparegtd proactive, preventive visits envisaged
by the OPCAT and, thus, their staff tend to be llegperts:®> However, interviewing a
psychiatric patient or a child often requires mautér skills that legal experts lack. Visiting team
lacking specialised staff may be at a disadvanéagk thus, their effectiveness will be
hampered?

It is worth observing that a number of States hgiven some thought to the issue of institutional
expertise within the NPM. Thus, although the diedislation of the Paraguayan NPM does not

191 The other NPM is the Chancellor of Justice. Se@ AWational Preventive Mechanisms — Country by Goun
Status, 9 September 2009. See fn.34.

1925ee SPT, Report on the Visit of the Subcommitte@@vention of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment to Sweden, Subitiee on Prevention of Torture and Other Crudiuman
or Degrading Treatment or Punishment, UN Doc. CAHI®WVE/1 (2008), para. 31.

1931t should be noted that the Chancellor of Judtie objected to its designation as NPM, maintaittiag its
appointment, as such, would be akin to receivisgyittions from the government: something that mgps on its
independence and goes against the extraordinargatba of the institution. Report on the Visit betSPT to
Sweden, para. 30. See fn.102.

194 See Presentation by Mari Amos, Office of the CleHioc of Justice, Estonia, given during the Regiaeminar
on the prevention of torture, co-organised by ti808 Office for Democratic Institutions and HumagitRs and
the University of Bristol in Prague, Czech Repuf#i6-26 November 2008. Available at
http://www.bristol.ac.uk/law/research/centres-
themes/opcat/opcatdocs/prague2008/presentationamegpoint.pdf. Last accessed 25 September 2009.

195 0n the question of whether national human righgsitutions and ombudsmen are suitable as NPMs, see
Steinerte and Murray in this volume, and also potiaper by the OPCAT Research Team at Bristol Ugitye
Relationship between Accreditation by the Intemmadl Coordinating Committee of National Human Raght
Institutions and the Optional Protocol to the UNn@ention Against Torture. Available at
http://www.bristol.ac.uk/law/research/centres-thefmpcat/law/research/centres-
themes/opcat/opcatdocs/iccaccreditationandnpmsSeef.also National Human Rights Commissions and
Ombudspersons' Offices/ Ombudsmen as NPM, Assouidr the Prevention of Torture. Available at
http://www.apt.ch/content/view/44/84/lang,en/. Lastessed 15 September 2009.

1%t has been suggested, for example, that, in dodeompensate for the lack of medical expertsvisiing team,
the team members ‘must take care to request genéahation on the state of health of the persdesrived of
their liberty: the most frequent illnesses, detatif transmissible and contagious diseases, dedtkey should
also examine the system for gaining access to rakechce.” See APT, Monitoring Places of Detenti@rpractical
guide, p.192. See fn.5.
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specifically mention that the members of the NPMust possess particular expertt8éit does
provide for complementing the expertise of the meralthrough the use of so-called
‘escabinos individuals from civil society who are attachemthe NPM to meet particular needs
or to perform particular functiort§8® Arguably, the Paraguayan NPM could appogscabinos
with expertise in a particular field to supportithasiting activities to less traditional placéds i
they feel that their own knowledge and experiencie relevant field is insufficient.

Other countries have adopted a more pragmatic appralesignating existing specialised
institutions, which in most cases already carryinspections, as part of the NPM in order to
ensure that bodies with relevant experience anaiaage will be in a position to carry out
visits (in the context of the OPCAT) to places efahtion that fall within their field of
competence. This is the path adopted by New Zeaaddhe United Kingdom, which have
designated several specialist institutions asgfatteir respective NPMs. Thus, in the case of
New Zealand, the office of the Children’s Commisgig which dealt with the inspection of
child and youth residences prior to its designasismpart of the multi-institution NPM in that
country, is composed of a multidisciplinary stdfat includes social workers with experience in
dealing with children’s issué&? Another example is the Mental Welfare Commissiomn f
Scotland, one of the eighteen bodies designatéieasPM in the United Kingdorti® The

Mental Welfare Commission for Scotland is manddtgthe Mental Health (Care & Treatment)
(Scotland) Act 2003, and the welfare parts of tldeilés with Incapacity Act 2000, to carry out
announced or unannounced visits to places in wiéchons with mental illness or learning
disabilities have been detained under the MentaltHé\ct or placed under a compulsory
treatment order. According to the website of then@ussion, there are three teams in charge of
carrying out visits throughout Scotlafd.Each team is composed of health and social care
professionals, administrative support workers anthfissioners, including health and nursing
experts, occupational therapists, clinical psyctisis, and social workers?

197 Article 14 of the draft law states that the menshefrthe NPM have to be experts in the fields nemgsto the
fulfilment of all the States’ obligations, with pect to its NPM, under the OPCAT,; these expertst inesenowned
for their work in the protection of human right&eShe Paraguayan draft law on the National Meshafior the
Prevention of Torture and other Cruel, Inhuman egifading Treatment or Punishment. Available at
http://www.apt.ch/npm/americas/Paraguayl.pdf.

198 paraguayan draft law, Articles 23 and 24. Seedfh.1

199 For example, the current Children’s Commissiodehn Angus, is a former social worker with expereen
policy work on child support, the care and protatif children, and support for vulnerable famili8se website of
the Children’s Commissioner at http://www.occ.omgatboutus/about_the _commissioner. Last accessed 25
September 2009.

110 5ee fn.34. See also the list of bodies to be dasig as part of the NPM, prepared by the Britishisity of
Justice, 31 March 2009. Available at http://www.|iedtions.parliament.uk/pa/ld200809/Idhansrd/teX®91-
wms0002.htm. Last accessed 25 September 2009.

111 see Mental Welfare Commission for Scotland, Alidsiat http://www.mwcscot.org.uk/about_us/about sgs.a
Last accessed 25 September 2009.

112 5ee Mental Welfare Commission for Scotland, Abdsit Our Commissioners at
http://www.mwcscot.org.uk/about_us/our_commissigrasp. Last accessed 25 September 2009.
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4.3 Challenges pertaining to ensuring access, @gukits, and relevance of
standards and recommendations

Other challenges, which apply equally to visitsréalitional and less traditional places of
detention, but which may have a larger impact endlkter, are (i) the necessity of ensuring
(unrestricted) access to these places on a relgasas in all the territory/territories and
jurisdiction(s) of the State, and (ii) guarantedingt the recommendations issued by the visiting
OPCAT body are relevant to the nature of the ptadastitution visited and are sufficiently
detailed*®

With regard to the first aspect (i.e. ensuring ptglsaccess to less traditional places of
detention), the following issues should be congideAlthough the OPCAT’s understanding of
what comprises a place of detention is broad enthegess traditional places are also covered
by the Protocol, it should not be taken for granteat that States will deem this to be obvious.
States’ attention will mainly be drawn to ensurthgt NPMs visit traditional places of detention,
as these are usually the principal focus of atb@nithen dealing with issues of torture and cruel
or inhuman treatment. This appears to be the caSesta Rica, where the Ombudsman
(Defensoria de los Habitantes) was designatedeaRiM. The existing Ombudsman legislation
allows the Office of the Ombudsman to carry outafumounced) inspections to public
institutions*'* The presidential decree that designated the Ombanisis the NPM explicitly
notes that the NPM is entitled to visit centresletention under the supervision of the Ministry
of Justice, and the Ministry of Public Security,v@mance, and Policé> The Ombudsman
himself has observed, in the general annual répothe period 2007 to 2008, that the
apparently limited list of places that his Officeantitled to visit in implementing the OPCAT,
amounts to non-observance of Costa Rica’s legadatibns under the Protoctf In his most
recent report as Costa Rican NPM, the Ombudsmaatribat, in the exercise of his NPM
mandate, he is obliged to interpret the nationgiklation in the light of the legal obligations tha
the Protocol imposes on Costa Rica, thus concluthagthe body is entitled to visit all places of
detention and not just those singled out by theigeatial decre&*’

In order to ensure that all places of detentioduiting less traditional ones, are covered by the
NPM, the legislation designating or establishing\d#M should reflect the broad scope of
Article 4, exploring what is understood, in praetiby the concept of places of detention and
deprivation of liberty. Some countries have opteddopt an open approach, similar to that of

113t is worth noting, in this regard, that the cominto force of the Convention of the Rights of &ers with
Disabilities will require that the recommendatiarfSOPCAT visiting bodies take into consideration Bubstantive
obligations of States under the Disabilities Cortiaemwith respect to the treatment of disabled peapdetention,
in particular, those detained in less traditioratps of detention, such as mental health ingtitgti

14 5ee Article 12(2) of the Costa Rican Ombudsman (laay de la Defensoria de los Habitantes, No 7429).
Available at http://www.apt.ch/npm/americas/CostaRipdf. Last accessed 15 September 2009.

115 See Article 3 of the Presidential Decree No 33REBMSP-G-J of 13 December 2006, jointly issuedHsy t
President of Costa Rica, the Minister of Foreigfa/k$, the Minister of Justice, and the MinisteRafblic Security,
Governance, and Police, available at http://wwwdighpm/americas/CostaRical.pdf. Last accesseafite®ber
2009.

116 See Defensoria de los Habitantes, Informe Anualai®res 2007-2008, p.417. Available at
http://www.apt.ch/npm/americas/CostaRica3.pdf. laastessed 15 September 2009.

117 see Defensoria de los Habitantes, Report of thd MRthe Subcommittee on the Prevention of Tor{iméorme
del MNP al Sub-Comité de Prevencién de la TortutdJovember 2008, pp.2-3. Available at
http://www.dhr.go.cr/mnp/informe2008.pdf. Last assed 15 September 2009.
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Article 4. For example, the legislation establighihe NPM of Honduras, the National
Committee for the Prevention of Torture (Comité Maal de Prevencion Contra la Tortura),
contains a provision that resembles Article 4 ef @PCAT>'® Similarly, the French legislation
establishing the Inspector General for Places ¢éten states that visits may take place to any
place within French territory where persons arerigted of their liberty by virtue of a decision

of a public authority™ although it hurries to clarify that any healthasdishment entitled to
receive patients who are hospitalised without tbeirsent, as provided for in public health
legislation, will also be visited.

Another option is to list, in the NPM legislatidhge places of deprivation of liberty that are
subject to the NPM’s mandate. The draft NPM laWafaguay has adopted such an appréZch.
The New Zealand Crimes of Torture Act 1989, as aladrby the Crimes of Torture
Amendment Act of 2006, also includes a list of pkof detention. Thus, under this Act, a place
of detention

means any place in New Zealand where persons anaybe deprived of liberty,
including, for example, detention or custody in

(a) a prison:

(b) a police cell:

(c) a court cell:

(d) a hospital:

(e) a secure facility as defined in section 9(2jhef Intellectual Disability (Compulsory
Care and Rehabilitation) Act 2003:

(f) a residence established under section 364e0Cthildren, Young Persons, and Their
Families Act 1989:

(9) premises approved under the Immigration Act7198

(h) a service penal establishment as defined itiose2 of the Armed Forces Discipline
Act 1971[.}*

Making a list of the places of detention to betedj however, may prove limiting and make it
difficult to assess whether certain institutiongjstn may deprive persons of their liberty, will be
subjected to visits if not listed, in spite of tlaet that Article 4 of the OPCAT is deliberately

118 see Article 6 of the Law on the National Mechanfsmthe Prevention of Torture and other Cruel umian or
Degrading Treatment (Ley del Mecanismo NaciondPoevencion Contra la Tortura y Otros Tratos Cryeles
Inhumanos o Degradantes), adopted by the Parliaofi¢dftnduras on 31 October 2008. Available at
http://lwww.apt.ch/npm/americas/Honduras4.pdf. laastessed 15 September 2009.

19 35ee Article 8 of the Loi no 2007-1545 du 30 octoPBO07 instituant un Controlegénéral des lieux de privation
de liberte, unofficial translation. Available atgit/www.apt.ch/npm/eca/France5.pdf. Last acced&efeptember
20009.

120 see Article 4 of the Draft Law on the National Maaism for the Prevention of Torture and other Grue
Inhuman or Degrading Treatment or Punishment. Abédl at http://www.apt.ch/npm/americas/Paraguayllyabt
accessed 15 September 2009. The places to belwiséttare specifically identified in this list gw@hether public
or private) (i) prisons and similar establishmefits educational centres for adolescents who tHaeached the law,
(iii) police, military, or educational establishntgithat fulfil a similar function, (iv) establishmis for the
internment of persons with physical or mental di##s or with addictions, (v) care homes for chén and
adolescents, adults, and elderly people, (vi) neotdtention units, (vii) transit places for migsgrand (viii) other
closed institutions.

121 section 16, Crimes of Torture Act 1989, Public A889 No 106, as amended by the Crimes of Torture
Amendment Act 2006, Public Act 2006 No 68. Availhbt http://www.legislation.govt.nz/. Last acces2&d
September 2009.

94



Antenor Hallo de Wolf - Visits to Less Traditional Places of Detention

open in this respect. This could be avoided by n@akiear in the legislation that the list is for
illustrative purposes only and is not meant to Xigaestive. The New Zealand legislation has
done so by including the words ‘for example’ intéxt.

In addition to ensuring physical access to legditicmal places of detention, another challenge
facing NPMs, and for that matter the SPT as welgtes to the frequency of visits to these
places of detention. For preventive visits to Heative, they need to be regufaf.Related to

this is the issue of the actual physical reacthefdlaces of deprivation of liberty. Ideally, the
visiting bodies should be able to inspect all #levant places, institutions and facilities within
the State’s territory or under its jurisdiction.i¥lmay not be an issue in the Maldives, given its
small size and small number of places of deprivatibliberty. However, it is conceivable that
in a large, federal country, such as Brazil, whels 868 prisons, thousands of police cells, as
well as over 50 thousand psychiatric patients ith lpublic and private mental health institutions
throughout its territory®* the proposed NPM (a Mobile Unit of Prevention offlire consisting
of 20 members) will pay more attention to tradidbplaces of detention and visit them more
frequently. The actual physical/ geographical remuth access of the visiting mechanism may
also be determined by other factors, such as atgositegal structure. Thus, in Mexico, a
federal country, the National Human Rights Commoissin its capacity as NPM, can only visit
places of detention that are under the jurisdictibthe Federal Governmettt: In order to

extend the coverage of its visits to other Statddexico, the National Human Rights
Commission has signed collaboration deals withhtir@an rights commissions belonging to
seven of the 31 Mexican StatésClearly, full geographical coverage of all theqala of
detention in Mexico, traditional and less tradiabalike, has not yet been achieved.

Arguably, the standards to be applied, and themnerendations resulting from an OPCAT body
visit to a less traditional place of detentionpatged to be relevant to the place at issue. With
regard to standards, both the SPT and NPMs shttelohat to employ the standards that apply
to the less traditional place of detention to lsted. It is worth noting that, in the published
report of the mission to the Maldives, the SPT rsadeveral references to the Body of
Principles for the Protection of All Persons undey Form of Detention or Imprisonment, and
the Standard minimum rules for the treatment afqavers->° apparently using them as sources
of international standards pertaining to conditiohdetention:*’ However, these references are
only made with regard to the SPT’s inspection digeocells and prisons. The section dealing
with the three less traditional places it visited educational training centre for children, a care
home, a children’s home, and a detoxification ardpes not mention any other international
body of principles containing standards that cdaddapplicable to those places. This may be

122 5ee APTMonitoring Places of Detentiom.70. See fn.5.

123 5ee APT, National Preventive Mechanisms — Coumgr€ountry Status. See fn.34. See also ‘Brazilthrd
Optional Protocol to the UN Convention Against To#f, paper presented by Fernando Salla, reseaat!tiee
University ofSao Paulo, during seminar ‘O Protocolo Facultativ@onvencao dasNacoes Unidas contra a Tortura:
Implementacao em Estados federados ou descentralizados (Then@pProtocol to the UN Convention Against
Torture: Implementation in federal or decentrali&tdtes)’ Sao Paulo, Brazil, 22-24 June 2005. Available at
http://www.apt.ch/npm/americas/Brasill.pdf. Lastegsed 15 September 2009.

124 5ee APT, National Preventive Mechanisms — Coumgr€ountry Status. See fn.34.

125 see Informe de Actividades del Mecanismo NacioeaPrevencion de la Tortura de México, Comisionidiead
de los Derechos Humanos, p.5. See fn.78.

126 Standard minimum rules for the treatment of prissnECOSOC resolution 663 C (XXIV) of 31 July 196%
2076 (LXII) of 13 May 1977.

127 5ee SPT, Report on the Visit of the SPT to thediak, pp.22, 25, 28, 33, 34, 38, 44, 50. See fn.72
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explained by the relatively positive remarks of 8feT with regard to those places visited,
although it would, arguably, have been much moegaatt of the SPT to make a reference to, for
example, the Body of Principles for the Protectod®\ll Persons under Any Form of Detention
or Imprisonment, since they clearly apply to thiess traditional places of detention as well.
The Mexican NPM’s report concerning its visits #rious hospitals and mental health
institutions in March and April 2008, on the otliand, makes a reference to two national
documents containing particular standards to béeapguring inspections to these types of
institutions>?® In spite of the presence of such standards, haythis report does not mention
whether the NPM carried out interviews with patgeat the visited institutions. This apparent
oversight may cast some doubt on whether the re@dations issued in the report, with regard
to the conditions of detention in the visited healgi are sufficiently relevant and whether they
have taken into account all the particularitieswéh places. In its first annual report of actesti
under the OPCAT, the New Zealand Human Rights Casiom has chosen to include a basic
monitoring standard framework, consisting of aditelevant international standards that are
referred to during visits, although the report bastto add that the detailed standards and
measures used by the New Zealand NPMs are indiydadored to suit each type of detention
facility visited under the OPCAT mandate.

4.4 Challenges relating to financing of and cooatian between visiting bodies

As mentioned above, the first two Annual ReportthefSPT discuss the financial challenges
and limitations that have impacted on the way thecBmmittee carries out its mandate with
regard to visits and engagement with NP¥d\o doubt these limitations will affect the
likelihood of the SPT being able to visit less ttiathal places of detention, since the allocation
of financial resources often entails a focus onptlaees where there is a pressing or important
need for a visit: usually, this means that prisand police cells receive visiting priority. With
regard to NPMs, Article 18(3) of the OPCAT obligetstes Parties to make available the
necessary resources for the functioning of the NP lack of sufficient resources to, for
example, acquire a multidisciplinary staff with ftient knowledge and experience in visiting
less traditional places, like hospitals or care ésifior the elderly, hampers the NPM’s ability to
conduct effective visits to such places. The SwebdiBMs have already complained about this

problem®3!

Coordination issues can arise in countries withtiplel NPMs when no measures have been
adopted to ensure that there is no overlap in ldeep to be visited by the NPMs. A lack of
proper coordination can lead to the applicatioditierent standards by different bodies and,

128 See Informe 4/2008 del Mecanismo Nacional de Pide de la Tortura sobre los Hospitales Psiquiasrique
dependen del Gobierno Federal, 28 June 2008, bie# http://www.cndh.org.mx/progate/prevTortunégdrme4-
2008.pdf . Last visited on 25 Septemer 2009, pd. Phe report mentions the Official Mexican Stamfdar the
Protection of Health Services in the integrated io@dand psychiatric units in hospitals (Norma @fidviexicana
NOM-025-SSA2-1994 para la Proteccion de ServiceSadlud en Unidades de Atencién Integral Hospitalar
Medico-Psiquiatrica), and a Guide for the Supeovisif Psychiatric Hospitals drafted by the Natiodaiman
Rights Commission that contains a number of ara@dyfirocedures to evaluate the conditions of hakgétion in
those institutions, with the aim of determining Wiex there are situations that may result in ca$#ésrture or
inhuman or degrading treatment.

129 5ee First annual report of activities under the€@P, pp.26-32. See fn.81.
130 5ee ‘The OPCAT Visiting Bodiesection above.
131 5ee SPT, Report on the Visit of the SPT to Sweplara. 31 and 33. See fn.102.
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thus, to inconsistent or contradictory recommerafisti>? This may not be a problem if each
NPM is assigned its own particular ‘turf’. Howevdre potential for jurisdictional overlaps
should not be underestimated. In New Zealand, t@l©Ombudsmen and the Children’s
Commissioner have jurisdiction to inspect youthipesresidence$® Although it is not stated

that this common jurisdiction has led to coordioatproblems, the first annual report of the New
Zealand Human Rights Commission observes that thee®f the Ombudsmen is reviewing
how best to exercise its NPM role in respect of¢hacilities-*

5. Concluding remarks

The OPCAT has adopted a broad approach to endah@ny place in which persons are
deprived of their liberty are subject to visitsthg SPT and NPMs. This broad approach,
however, raises a number of issues and challehgésiay have an impact on the way that the
OPCAT bodies perform their mandate. Although thesslenges affect the capabilities of these
bodies to visit both traditional and less tradibplaces of detention, they often impact more
significantly on visits to the latter. In particuléhe OPCAT’s requirement of multidisciplinarity
and expertise (to allow proper visits to be madeléces of deprivation of liberty) requires more
than just the presence of legal experts in theingsteams: this can be a major hurdle. Although
it is not always necessary to have specialist kadgé and experience in order to detect cases of
torture, it is, nonetheless, of great importancertsure that the required expertise is present in
the bodies or, at least, that they are in the jposib hire outside experts for the occasion, so as
to not run the risk of missing the more subtle sitirat indicate that the situation prevailing in a
specific institution may give rise to torture artier inhuman or degrading treatment or
punishment. Equally, guaranteeing full coverage asuss to places of deprivation of liberty is
no trivial matter; it is of paramount importancattthese difficulties do not lead to OPCAT
bodies mainly visiting prisons and police cellsdgse they are more easily accessed. Ensuring
that OPCAT bodies have reasonable and sufficiedgéts is another key issue. Finally,
attention must be paid to the necessity to cootdiaetivities to ensure proper application of
similar and relevant standards between visitingdsgreparing relevant and workable
recommendations to support coordination effortsnis of the major tasks ahead of the OPCAT
bodies, the UN, and the States Parties to the OP@Te research to assess how problematic
these issues are, in what contexts the difficuthey raise are most acute, and how these
challenges might best be dealt with and surmouistedcessary.

132 A discussion of the issues pertaining to coopenatind coordination of activities between the SR @ther
international, regional and national visiting bad@an be found in a policy paper prepared by thE OPResearch
Team at Bristol University entitled ‘The Relationshetween the Optional Protocol to the UN Convamtigainst
Torture (OPCAT) and other international and regiaigiting mechanisms’. Available at
http://www.bristol.ac.uk/law/research/centres-
themes/opcat/opcatdocs/relationshipopcatandottigngimechanisms.pdf. Last accessed on 25 Septe2Uer.

133 First annual report of activities under the OPCATL,7. See fn.81.
134 First annual report of activities under the OPCATL7. See fn.81.
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