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Abstract

The measures adopted by many European Statesttolamrgratory flows do not

always conform to international law. The Europeam@ittee for the Prevention of
Torture and inhuman or degrading treatment or pumént (CPT) has paid special
attention to the treatment of migrants, as dematedrby the composition of a number
of standards with which States Parties to the E2aopgConvention for the Prevention of
Torture must comply. Effective action in this coxites indispensable for the prevention
of torture in view of the warnings internationastitutions have issued to Italy regarding
management of immigration. In addition to the ofpeacarious conditions of the centres
in which immigrants are held, in recent monthséheas been an additional problem in
the form of rejection in the Sicilian Channel: rigii asylum and refugee status are, in
effect, being denied to people who meet the camstiof the 1951 Geneva Convention
on Refugees. Others are being sent back to placesewhere is a real risk that they will
be tortured, in violation of theon-refoulemenprinciple. The CPT’s extensive
experience puts it in strong position to promoteremnore incisive action aimed at
preventing the torture of immigrants and affordingm additional protections that
prevent them from being deprived of their libertyconditions that amount to ill-
treatment.

1. Introduction

In one of its most recent General reports, the pemo Committee for the Prevention of Torture
and inhuman or degrading treatment or punishmeRT{QCirged States to respect the
fundamental principles of protection of human rigghgpresented in international human rights
conventions and treaties, stating that ‘It is disitug, at the beginning of the 21st century, to be
obliged to recall basic principles long enshrinedoth national and international law and which
one had assumed would be invioldte’.

" Carmelo Danisi is studying for a PhD in Democrang Human Rights at the Department of EuropeandRelse
University of Genoa, Italy. Thanks are due to PkbfBalboni University of Bologna, Forli Campusr fus
supervision during the writing of Mr Danisi’s thesProhibition of Torture and Security Needs’ onieththis
article builds. Thanks are also due to Mr R. Garigerhelping with the English version of this até.

1 CPT, 17 General Report, CPT Doc. CPT/Inf (2007) 39, ‘PeefaAvailable at
http://www.cpt.coe.int/en/annual/rep-17.htm. Lastessed 10 May 2009.
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Despite the CPT’s recommendations, national aretnational laws that prohibit torture are still
violated in Europe, including through non-complianath the principle ohon-refoulement
According to this principle, no-one should be elgmlreturned or extradited to another State
when there are substantial grounds for believiag tie/she would be in danger of being
subjected to torture.

Italy was among the first signatories of the ColiotEurope and United Nations (UN) treaties
dealing with torture prevention. Nevertheless, maports highlight the contradictions between
Italy’s political intention to support the promati@nd defence of human rights, and actual
results® Italy’s difficulties in controlling illegal immigation represent a key example of this
issue. The fact that the Italian Government rejettgants headed for Europe by sea under an
agreement with the Libyan authorities demonstreitesgjap between its rhetoric and practites.
There are two main reasons to examine Italy’s prtesiuation. First, policies implemented by
Berlusconi’s government against irregular migrgnts/ide a useful example of the difficulties
of balancing national security and border contegjuirements with the need to respect all
people’s dignity and to prevent torture and illatiraent. Second, analysing the events that are
taking place in the Mediterranean offers an insigtd the consequences of European
cooperation in the field of migration that is aimedstopping the arrival of people from Africa.
This is not just an Italian problem. However, dadt$ geographical position, Italy represents a
key point of access to other States in Europe. &fbeg, responsibility must be shared and a
greater commitment to the prevention of torture anel, inhuman and degrading treatment is
required.

This article analyses the Council of Europe’s systd prevention of torture, focusing on a
category of detaineeillegal and irregular migrantsthat often receives little attention, despite
the fact that migrants are often exposed to tomcinhuman and degrading treatntefhe

CPT has dealt with the protection of migrants atyithrough (i) inspections of temporary stay
centres to monitor detention conditions, and @Qeration with the Italian authorities to
achieve improvements in these conditions. The skpart of the paper addresses the issues
arising from the expulsions and rejections ordéngthe Italian Government, especially in
relation to deportation to Libya. A proposal foegter commitment on the part of the CPT in
this area is offered. In light of its twenty yeafsexperience, this institution is best placed to
encourage greater protection of those who risk thes trying to reach Europe without permits.

To explore the complexities of these issues, fitss necessary to define the terms ‘illegal
migrant’ and ‘irregular migrant’. In Italian legéaion, these terms are generally used to refer to
aliens who do not have permission to stay in Igtgtritory. An illegal migrant is a person who
has entered the State’s territory without permissig after entering, has not applied for a permit

2 United Nations Convention against Torture and drerand Other Cruel, Inhuman or Degrading Treatroent
Punishment (UNCAT)adopted by the United Nations General AssemblypRésn 39/46, UN DocA/Res/39/46,
10 December 1984, entered into force 26 June 1®@icle 3.

% patrizio Gonnella and Antonio MarcheSinorare gli impegni: I'ltalia e le norme internaziali contro la tortura
(Roma: Sinnos, 2006), pp.7-10.

* Commissioner for Human Rights of the Council ofdhae, Report following his visit to Italy on 13-18nuary
2009, Council of Europe Doc. CommDH(2009)16, 16iAp009, para. llI-1V.

® As this discussion will demonstrate, the Italigiménistrative measures of expulsion and detent@rsitlered in
this article have the same effects on both toraunckill-treatment (i.e. cruel, inhuman or degradim@tment). For
the sake of brevity, unless otherwise specifiedute is used to refer to both categories of abuse.
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to stay. On the other hand, an irregular migraatpgerson who originally obtained a permit that
the authorities subsequently revoked or did noéwen

According to international law, an asylum seekesasieone who claims that he/she is a refugee
(i.e. a person who, owing to a well-founded feabeihg persecuted due to his/her race, religion,
nationality, membership of a particular social groor political affiliations or beliefs, is outside
the country of his/her nationality, and is unahi@fraid to avail him/herself of the protection of
that country, but whose request has not yet been evaluatedebguiiorities of the country the
individual is applying for asylum in. Article 10a the Italian Constitution guarantees the right
of asylum to aliens who, in their country of origare prevented from effectively exercising the
democratic freedoms guaranteed by the Italian @atien. Therefore, under Italian legislation,
fear of persecution is not required as a pre-cardior granting asylum: this ensures that a
large number of people the option to exerciseripls. However, the absence of a law enforcing
Article 10 of the Constitution has led to confusmmthis issue. Due to this confusion, illegal/
irregular migrants (i.e. migrants who are not ieshef asylum) have used asylum requests to
obtain refugee status in ItalyThis is problematic for a number of reasons.

As the United Nations Refugee Agency has statqalicamts for refugee status are in a
particularly vulnerable situation and they may eigece psychological and technical difficulties
in submitting their case to the relevant authasitiea foreign countr§ Therefore, states must
ensure that asylum seekers are afforded certarmagiges: first and foremost, the relevant
authorities must respect the principlenoh-refoulementWhen migrants exercise the right to
asylum to gain refugee status inappropriately, ¢bi®plicates the situation with regard to
ensuring that true asylum seekers are not expeldteir country of origin or a third country in
violation of thenon-refoulemenprinciple. Achieving this requires differentiatibgtween

national measures concerning immigration in ordeavoid treating illegal/irregular migrants
and asylum seekers in the same way. However,ithigrn, requires effective differentiation
between illegal/irregular migrants and asylum seeléthe categories cannot be separated, how
can a state ensure that the special rights thailkh&efugee Agency says should be granted to
asylum seekers, such as the right not to be hdltkisame detention centres as illegal or
irregular immigrants awaiting expulsion, are pubipractice?

Italy, as a member of the European Union, has lteddfom European policy concerning
immigration and asylumHowever, the ongoing process of setting up a comsystem leaves

®Convention Relating the Status of Refugees, Gerg&duly 1951, Article 1A(2). In Italy, this convion was
ratified via Law no 772, 24 July 1954. Availablehdttp://www.unhcr.org/protect/PROTECTION/3b66c2aptd.
Last accessed 1 November 2009.

"For an in-depth explanation, see Bruno Nascimbésilp e statuto del rifugiato’Annual Convention of the
Italian Association of Constitutionalists on theug Lo statuto costituzionale del non cittadi@agliari, 16-17
October 2009. See, for instance, Article 2(1) ofickative decree no 140/2005, which clarifies thatterm asylum
seeker shall refer an alien who requests recogniticefugee status under the 1951 Geneva Converttiowever,
this opinion is not shared by all, and some judges underlined that the refugee condition reptsserspecies’ of
the asylum right ‘genus’: see Consiglio di Statb July 2002, section IV, no 3874.

8 United Nations High Commissioner for Refugedandbook on Procedures and Criteria for DeterminRefugee
Status under 1951 Convention and 1967 Protocolireiao the Status of Refuge&iN Doc. HCR/IP/4/Eng/Rev.1,
Geneva, January 1992, p.190.

°Daniela Consoli and Gianfranco Schiavone, ‘Versa onigliore tutela dello straniero che chiede ashoalisi
delle principali novita in materia di diritto d’dsiintrodotte a seguito del recepimento della tivat2005/85/CE
con il d.Igs. 25/2008 e il d.Igs. 159/2008',Diritto immigrazione e cittadinanz€ol. X, no 3-4/2008, p.88.
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space for individual governments to act accordantheir own political orientation on
immigration issues. For this reason, the Europeaiorshould take measures to prevent
member States from putting into effect policiesegyéction through bilateral cooperation with
other states, especially those not bound by Eurofmaequivalent) human rights instruments;
Italy’s partnership with Libya is a case in povthen the Lisbon Treaty enters into force it will
strengthen the European Union’s commitment to imglé common policy in the field of
migration and asylur’ In the new system that this treaty will creatspansibility must be
shared and a greater commitment to the prevenfitortore and cruel, inhuman and degrading
treatment will be required. It is likely that thé€T will play a key role to play in the creation of
this new system.

2. Prevention of Torture in Europe

The most effective weapon against any form of almiseong prevention. The 1984 United
Nations Convention against Torture and other cinblyman or degrading treatment or
punishment (UNCAT) already requires States Pattigday an active role through the
adoption of measures — legislative, educationaliaftdmation — characterised by a preventive
focus. These include (i) requiring, under Artic@ df the UNCAT, all States Parties to include
programmes in their formal police training on thietpction of human dignity, (ii) prohibiting,
under Article 15 of the UNCAT, of the use of cordiess obtained through torture, and (iii)
requiring, under Article 13 of the UNCAT, that StatParties respect then-refoulement
principle. However, the UNCAT does not delegate prgwentive action to the Committee
against Torture (CAT), except issuing recommendatifter reviewing State reports; in these
recommendations, the CAT can suggest focused nmesakube taken in relation to specific
instances of tortur&: This focus on prevention came about during théidgeof the UNCAT.
Some members of the Working Group realised thatlth# provisions were inadequate in the
field of prevention and envisaged, instead, atfanger system, based on inspection of places
of detention? The suggestion, supported by Costa Rica, wasahandoned due to lack of
consensus. Although no further action on this isgag pursued by the United Nations until the
drafting of the Optional Protocol to the UNCAT (ORT),** which entered into force in June
2006, the Council of Europe devised and put intaaan extremely successful model of
prevention for European countri¥s.

1% Treaty on the Functioning of the European Uniorticke 67. Available at
http://www.consilium.europa.eu/uedocs/cmsUploa@B885-re01.en08.pdf. Last accessed 30 October 2009.

Y For an in-depth analysis of the UNAT, see Manfevak and Elizabeth McArthuf;he United Nation
Convention Against Torturgxford: Oxford University Press, 2008), Part.IH&rman Burgers and Hans Danelius,
The United Nations Convention against Tortud@: Handbook on the Convention against Torture atite©Cruel,
Inhuman, or Degrading Treatment or Punishmébtyrdrecht: Martinus Nijhoff, 1988); Boulesbaa Alne,The U.

N. Convention on torture and the prospects for exdiment (The Hague: Nijhoff, 1999).

12 |ngelse ChrisThe UN Committee against Torture: an assessnf&he Hague: Kluwer Law International, 2001),
p.17.

13 Adopted by the United Nations General AssemblyoResn 57/199, UN Doc. A/IRES/57/199, 18 December
2002. The OPCAT establishes the Subcommittee oveRtien of Torture and other cruel, inhuman or degrg
treatment or punishment (SPT): this body is martdevisit places in the jurisdiction of the StaRexties where
persons are deprived of their liberty.

4 Antonio Cassesédhe International Fight against Tortu(@aden-Baden: Nomos, 1991), pp.135-152.
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The CPT’s work, defined by the European Convenfitorthe Prevention of Torture and
inhuman or degrading treatment or punishment (ECBDased on the firm belief that ‘the
protection of persons deprived of their liberty iagatorture and inhuman or degrading
treatment or punishment could be strengthened hyjudicial means of a preventive character
based on visits' In fact, the 1950 European Convention for the &ution of Human Rights
and Fundamental Freedoms already contained exptiodemnation of torture and Article 3
prohibited its use by States Parties in absolutegeNevertheless, the European Court can
only punish ascertained violations: in other wottss earlier treaty only provided for action
after torture had taken place. Thus, prior to tReE, and the establishment of the CPT, there
was no system focusing on the prevention of tortdoceording to Article 2 of the ECPT,

which establishes the CPT, the CPT may conducettgms of any places within the States
Parties’ jurisdiction where persons are deprivetheir liberty by a public authority. Besides
actual prison establishments, visits can be corduict (among other places) detention centres
for asylum seekers and illegal immigrants awaitmgulsion®® If deemed necessary, the CPT
is further mandated to suggest improvements faeptimn against the possibility of future
torture or inhuman or degrading punishment or tneat.

Since the goal of the CPT is not to identify viaat, but to help States Parties ensure that those
that do occur are not repeated, in the various @meports submitted to the Council of Europe
under Article 12 of the ECPT, the CPT has outliadi$t of guidelines for national authorities
concerned with deprivation of liberty. These rudesforth the minimum standards of protection
that each State Party must guarantee to personyepf their freedom in order to minimise

the incidence of torture or inhuman and degradiegtinent. The CPT has taken into
consideration many different aspects of detentirmhdetention conditions, which are sometimes
subject to very detailed regulations. Far from rieemihg general issues only, the Committee has,
for example, carefully outlined the requirementsdells (in relation to width, lighting and
ventilation) and the conditions for enrolling memef public order forces, preferring those
showing ‘an attitude for interpersonal communicati@sed on respecting human dignity’.
However, as guidelines, these rules are not binding up to individual States Parties to abide
by these guidelines; if they fail to do so, the Galiof Europe’s Committee of Ministers may
issue ad hoc recommendations urging members wafdlhie CPT’s suggestions, but they cannot
enforce these recommendatidfis.

15 Council of Europe, ECPT, ETS no 126, StrasbousgNavember 1987, Preface. Text amended accordititeto
provisions of Protocol no 1 (ETS no 151) and n&2§ no 152), which entered into force on 1 MarcG20
Further details concerning the ratification of E@PT are available at
http://conventions.coe.int/Treaty/Commun/ChercheSig?NT=126&CM=1&DF=&CL=ENG. Last accessed 6
June 20089.

16 Council of Europe, Explanatory Report on the EeaipConvention for the Prevention of Torture arithiman
or Degrading Treatment or Punishment, para. 2&r8032. Available at
http://www.cpt.coe.int/en/documents/explanatoryemtjntm. Last accessed 31 May 2009.

" CPT,Second General Report, CPT Doc. CPT/Inf (92) 3219@ra. 60.

18 For instance, Council of Europe, Committee of Miais Recommendation 1257 on the adoption of the
measures for detention by police outlined by th& Ckee CPT, Sixth General Report, CPT Doc. CPT86j 21,
1996.
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2.1 The CPT's activities and the protection of igwants

Among the topics addressed by the CPT, for ourqgme®, the guidelines concerning detention
by the police, and those concerning the treatmemmigrants being imprisoned for various
reasons by public authorities, merit discussionfakss detention is concerned, the CPT
requires that each person imprisoned by the pshed be granted the following rights: (i) the
right to communicate their condition, (ii) the rigb be able to contact a lawyer, and (iii) the
right to ask to be examined without the presengabte personnel and by a different doctor
from the one chosen by the authority. It is of foost importance that these rights be granted
right from the beginning since, according to theTGiad the CAT, the chances of torture
occurring are particularly high during the firstféours of detentiof’ Any limitation of these
rights should take place according to the law amdfprecise amount of time.

On many of its visits, the CPT comes into contaith wetained persons who are foreigners to
the State Party being visited; often they are @dlemnmigrants, and/or asylum seekers, who have
committed no crime and whose freedom has beerelihiit some way. The Committee
explained its position on the modes of applicabbmeasures to protect the rights of such
detainees in the seventh General Report to the @lafrEurope. First of all, such individuals
shall not be detained in centres similar to prisarterms of structure and living conditions:
buildings designed to host immigrants should haxaugh space and must not be overcrowded.
Social activities must be organised and accesgdomational media must be ensured. Once
detained, foreigners should be informed of theghts, including the right to contact a lawyer
and a doctor, and to engage with these professiamal language they can understand, if
necessary via staff with adequate linguistic skilisl suitable cultural awareness. If these
precautions are not taken, there is the risk thangsensitive approach may be adopted towards
people who have not been sentenced for, or acafsadcrime and who may find it hard to
accept that they are being deprived of their freeéb

According to the CPT, women and minors should liaided in different places from men and
these places should age-appropriate; they shosidoa assisted by skilled personnel able to
respond to their needs, acting as teachers, edaaatd psychologists. Particular care should be
given to methods of questioning/ interviewing atgbdo the provision of healthcare, which
should include an initial medical examination. Amatbasic requirement is the presence of staff
of both genders, since a preponderance of men mayige to psychological (or physical)
violence. Furthermore, minors should be deprivetheir liberty by States Parties only when
strictly necessary and in no case for long perafdsne. This principle has already been stated
worldwide in the United Nations Standard Minimuml&ufor the Administration of Juvenile
Justicé! and the United Nations Convention on the RightthefChild®? The goal is to reduce

the risk of people being ill-treated by other det¢ss and by staff, and also to avoid the danger of
future social maladjustment. The risks are evehdrigf these recommendations are disregarded
in the treatment of immigrants arriving in a newetyy and then, immediately, being secluded
in detention centres for long periods of time. As CPT affirmed in its last general report, it
intends to develop the standards outlined for #tertion of immigrants further in view of the

19 CPT, Sixth General Report, CPT Doc. CPT/Inf (96) 2996, para. 39.
2 CPT, Seveth General Report, CPT Doc. CPT/Inf (97)1997, para. 28-9.

2L UN General Assembly Resolution 40/33, ‘Beijing &1/29 November 1985. See especially rule no 13 and no
19.

22 UN General AssemblResolution 44/25, 20 November 1989. See espedatligle 37(b).
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growing number of arrivals in Europe and the ddilataountermeasures taken by States Parties
to the ECPT?

3. Italy’s Provisions on lllegal Immigration

Before assessing the CPT's experience in Italg,useful to explore a general, yet concise
picture of the Italian regulations regarding liniba of illegal immigration. The main legislative
instrument is the consolidated law regulating inmatign and the status of foreign citizens
(Testo unico delle disposizioni concernenti la igiica dell'immigrazione e norme sulla
condizione dello straniefd). According to Article 4.1, aliens (non-EU citimrcan enter ltaly
only if they have a valid passport, and an entrasisz granted by the diplomatic or consular
Italian authorities in the alien’s State of originpermanent residence. Unléssce majeurdas
involved, entrance is allowed only through the #peadly provided border posts. According to
Article 10, aliens not meeting the requirementsdiatering Italy shall be rejected by border
police authorities. Similarly, aliens who have eateltaly without undergoing proper border
controls, or have been temporarily allowed in afteing rescued, are escorted to the border and
then expelled. This provision does not apply tdasyseekers: people requesting political
asylum, people asking for refugee status or pedpleing the adoption of temporary protective
measures on humanitarian grounds.

If aliens enter ltaly illegally without being refecl or reside in Italy without applying for a
residence permit within the prescribed term (llegal migrants), or if their permit of stay is
revoked, cancelled or not renewed (i.e. irregulmramts), the Prefect may issue a decree of
expulsion?® After being validated by a judge, the expulsionrde becomes effective
immediately, even if the expelled person exerdmssefher right of appeal against the decision of
the administrative authority. Nevertheless, if dgmn cannot take place immediately, the head
of the police administratiorQQuestor¢ orders the alien’s detention for the shortessjtbs time

in a detention centre provided specifically foistpurpose. According to article 14.5, the foreign
national may stay at the centre a maximum of tidetys, following the validation of detention
by the judge, though extensions are possible.

Assistance centre€éntri di assistenavere set up in Italy in 1995 to provide first &l

illegal aliens. A few years later, in view of theoging number of immigrants, mostly coming
from Albania, temporary stay and assistance ce(@B3 As:Centri di permanenza temporanea
e assistenawvere set up for the detention of all non-EU imraigs awaiting expulsion.
Nonetheless, as the work of the Commission seh @006 to examine the situation in these
centres clearly shows, many illegal aliens stapedife maximum allowed period of sixty days,
after which they were ordered to leave Italy witthie following five days® As these orders
were usually not fulfilled, aliens caught for trexend time were, once again, detained at a
CPTA. The Commission’s report describes the livdogditions in these centres. The

2 CPT, 18 General Report, CPT/Inf(2008) 25, 2008, para. 20.

24 |_egislative Decree of 25th July 1998, no 286 (Bulapolitano Law), published in the Official Jourpaltalian
Republic no 191, 18 August 1998.

% | egislative Decree of 25th July 1998, Article 183(Ree fn.24.

% Rapporto della Commissione per le verifiche etategie dei Centri, 31 January 2007, pp.16-17.ilAlke at
www.interno.it/mininterno/export/sites/default/g&ets/files/1/2007131181826.pdf. Last accessegpteBber
20009.
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information collected reveals that different kireflgpeople were detained in them: ex-prisoners,
illegal immigrants, asylum seekers, and also warkdro had been unable to renew their
residence permit after many years in Italy. Theeiof the socio-demographic diversity of
these detainees, the high degree of surveillanszbyrity forces, and the inadequacy of access
to even the most basic services (e.g. to a refgd&sure activities, language services, and legal
advice) all contributed to create a climate of tem&nd made these centres similar to actual
prisons.

This situation has worsened as a result of new nneashat were adopted after the election of
the right wing government led by Berlusconi, whisfallied with a party that has an intolerant
attitude towards immigrants. First, temporary dasice centres have been converted to
identification and expulsion centres (ClE®ntri di identificazione ed espulsigria order to
highlight their merely executive role and to spapdhe execution of expulsion ordéfs.
Furthermore, according to a law dated 15 July 2@ maximum permitted stay at the CIEs has
been extended from 60 to 180 days: if the alietteseSof origin fail to cooperate in his/her
repatriation, the competent authority is entitledsk the judge to extend the sixty day period for
a further 120 day®

Modification of the maximum periods of detentionyragpear to be justified by the provisions
of Directive 2008/115/EC of the European Parlianard the Council; this contains common
standards and procedures for returning a migramgtrgj in a European State illegally to his/her
country of origin®® According to Article 15 of the Directive, detemiishall be for a maximum
period of one year and six months. Thus, Italy app& be abiding by these provisions, having
set a maximum detention period of six months. Hawethe directive specifies a whole series of
pre-conditions for detention of this length that aot represented in the Italian system. First,
under the Directive detention is to be consideedrxtrema ratio According to Article 7, the
decision to return person to their country of arighould involve a period of between seven and
thirty days to allow voluntary departure, takingpimccount the specific circumstances of the
individual. If there is a risk of the migrant abading, measures such as regular reporting to the
authorities or the obligation to stay at a cerfdate may be imposed by the relevant authorities;
these measures shall be proportionate and shadixeeed reasonable force. These provisions
are intended to ensure respect for the fundamegtds of the individual, as affirmed in Article

8 of the Directive. Second, detention shall behastsas possible and only for the time needed in
order to prepare for the migrant’s return and/arycaut the removal process.

This is not the case in Italy, where detentiorhes drdinary answer to expulsion orders.
Moreover, longer detention terms are not tantamtmgteater effectiveness in expulsions and
actually contribute to making living conditionstime centres even worse, as evidence by the
repeated escape attempts and episodes of reb€INghat is more, the competent judge

%" Law Decree no 92 of 23 May 2008, converted intev I 125, 24 July 2008, entitled Misure urgentiviateria
di sicurezza pubblica. Published in the Officialikial of the Italian Republic 173, 25 July 2008.

% Law no 94, 5 July 2009, Disposizioni in materissitiurezza pubblica, Article 22(ffficial Journal of the Italian
Republic170, 24 July 2009.

2 European Parliament and Council, Directive 2008/CE5 16 December 2008)fficial Journal of the European
Union, L 348/98, 24 December 2008.

%0 See, for example, ‘Fortress EuropRlyolta a Gradisca. Tensione e pestaggi dopo engata evasione?2
September 2009. Available at http://fortresseuttapgspot.com/2009/09/rivolta-gradisca-tensione-gtgoggi.html.
Last accessed 4 October 2009. See also ‘rivoltaamto di accoglienzal,a Repubblical8 February 2009, and
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validating the detention measures does not alwagsre a proper legal review. In fact, the
judge’s review is often limited to assessing formeguirements, and validation is often issued
only after great delay and in such a way thatitigossible to effectively exercise any right of
defence’!

Article 15a of Italy’s Law dated 15 July 2089nade illegal stay in Italy a criminal offence:
under this law, aliens illegally entering or stayin Italy can be expelled or sentenced to pay a
fine. The aim is clear: to make expulsions easmefact, the actual execution of the expulsion
measure directed at an alien who is being investibfor illegal entry or stay does not require
any validation by the judicial authorities. It doest entail an assessment of the possible risks of
torture and ill-treatment connected with expuldiothe State of origin or a third State: there is
thus a conflict with the prohibition @fon-refoulementindeed, none of these measures entail an
assessment of the possible risks of torture ariceitment connected with expulsion to the state
of origin or a third state. Moreover, accordingiidicle 2.2 of Directive 2008/115/EC, member
States are permitted to decide not to apply thisddive to third country nationals who are
subject to return as a consequence of a crimimas&nctions. Following the introduction of the
new criminal offence of illegal entry and stay \twill be able to use Article 2.2 of the

Directive in order to avoid providing the guararste®ad protections required at the European
level for illegal immigrants.

These measures may also affect genuine asylumrsdekenaking legal entry difficult, if not
impossible. Although asylum seekers are supposagiity in person to the relevant authorities
in order to have their requests evaluated, theriegtéaly’s territory without permission is
considered a criminal offence. Thus, legitimatdwasyseekers risk being subject to expulsion
orders and detention in a CIE. Theoretically, grecedure should be interrupted as soon as the
asylum seeker makes his/her request. Howeverath@l questions has been in force for only a
short time and the effectiveness of this procetiaenot yet been proven. What is more, the fact
remains that persons in need of international ptime may, initially, be treated as criminals.

Having implemented the relevant European Directiltay has filled a gap in its legislation by
establishing a minimum standard of protection fyam seeker?® In particular, adoption of
Directive 2005/85/EC has led to significant chanigethe detention of asylum seekers,
including the creation of specific reception fa@k Centri assistenza richiedenti asilo
CARAs)** Detention for asylum seekers is generally muchitehthan for illegal migrants
awaiting expulsion, and lasts only as long as eled to complete the asylum procedure.
However, it is still vital that good conditions aggaranteed in CARAs given these migrants’
status as potential refugees; specialised sendedisered by appropriately trained staff, should
be provided to ensure (i) that all those who atéled to protection are identified, (ii) that thei

‘Quarto giorno di sciopero della fame per 114 imratgdel CIE di Ponte GalieraGorriere della Seral October
2009.

3L Fulvio Vassallo Paleologo, ‘Il respingimento diffe disposto dal questore e le garanzie costingdiq in

Diritto, Immigrazione e Cittadinanza/ol. XI, no 2-2009, p.17.

32 Law no 94, 5 July 2009. See fn.28.

¥ egislative decree no 251/2007 concerning the impletation of European Directive 2004/83/CHficial
Journal of the Italian Republi8, 4 January 2008; legislative decree no 25/2@d@erning the implementation of
European Directive 2005/85/CBfficial Journal of the Italian Republi¢0, 16 February 2008.

34European Council, Directive 2005/85/EC, 1 Decen®f¥5, laying down minimum standards on procedures i

Member States for granting and withdrawing refugagus; legislative Decree no 25/2008ficial Journal of the
Italian Republic40, 16 February 2008.
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needs are assessed effectively, and (ii) thatnmétion about their rights and obligations is
provided in a timely, accessible and sensitive neanin other words, the effectiveness and
fairness of the national asylum system must beredgay making asylum available and
accessible to those who require this type of ptatec

3.1 The CPT's experience in Italy

The methods used to detain illegal immigrants imgerary detention centres are still are not
entirely satisfactory. The results of visits congalcby the CPT reveal deficiencies in the entire
system, even though the situation seems to haveirag since the CPT’s first visin order to
ensure the protection of immigrants’ rights, thel@Gkade an ad hoc visit in June 2006,
according to Article 7.1 of the ECPT, to assesdrbatment of foreign immigrants through visits
to reception and temporary detention centres lddat&icily, Calabria and Apulia. The report
issued following the mission defined the cooperatibltalian authorities as excellent on both
the central and local levels.

The CPT visiting team was able to observe the ifieation and health procedures adopted upon
the immigrants’ arrival firsthand at the detentaantres. It observed that the initial medical
examination, an essential step in order to asssskiad of ill-treatment, was not provided to all
people detained in the centres, mainly owing tatéthresources. Furthermore, the CPT
delegation deemed both the number of female staftlae training offered to existing staff
(especially interpreters, cultural mediators, nsyse be insufficient. However, there were
relatively few reported cases of violence compaved the number of detainees; the cases that
were reported generally related to an excessivelfece by the police following attempts to
escape from the detention centt®s.

Overall, the jJudgement offer by the visiting teaméport was positive, not least because the
measures taken by the Government to improve thasmiictures were appreciated. Speaking of
immigrants’ access to information concerning thigihts, including the procedure for requesting
asylum, great improvements were noted thanks tprbgence of staff from the officer of the
United Nations High Commissioner for Refugees deditalian Red Cross. Nevertheless, in
some cases, asylum requests had not been propgityared by the authorities and thus certain
individuals had been denied an opportunity to stdaly.>’

The CPT also highlighted that too often foreignarkaly are deprived of their freedom in ways
similar to those applied in relation to people Wwiawve committed crimes. In their inspections of
temporary detention centres (currently CIEs), tRd @elegation met irregular immigrants who
had been arrested for criminal activities and veasvaiting expulsion, illegal immigrants who
had only just arrived in Italy, and also potentefugees who had not been granted the special
assistance required under the Geneva Convefftisocording to the CPT, this approach can

% CPT, Rapport au Gouvernement de I'ltalie relatd &isite effectuée en Italie du 16 au 23 juin @00PT Doc.
CPT/Inf (2007) 26, para. 3.

% CPT, Rapport au Gouvernement de I'ltalie, pp.36Se fn.35.

37 CPT, Rapport au Gouvernement de I'ltalie, p.3@ Be35. See also CPT, Rapport au Gouvernemeritalé!
relatif a la visite effectuée en Italie du 21 Novwmau 3 Décembre 2004, CPT Doc. CPT/Inf (2006 p15.

3 International Federation for Human Rights, Righasylum in Italy: access to procedures and treatrog
asylum-seekers, report no 419/22005, para. 3-@Bélil
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only generate confusion and lead to violence; istntherefore, be reviewédln line with the
prior observations of the CAT, the CPT consideted the period of detention allowed under
law was too lond° Moreover, this type of detention is supposed ttirbited to exceptional
circumstances, but the CPT had observed that thssnet the case in Italy. In view of the
legislative reform that established a longer pesihle period of detention, the situation is not
improving.

Finally, the CPT suggested that an autonomousradependent authority carry out regular and
unexpected visits to detention centres: the authenvisaged would replicate the functions of
the CPT on a national level, embodying the natiomathanism required by the OPCATIn

fact, under the OPCAT, States Parties must establisndependent national preventive
mechanism for the prevention of torture that hasaadate to inspect places of detention. Italy
does not have such a system, but its creatiorrismtly proposed in a draft latf.If approved

by Parliament, a special guarantGafante dei diritti delle persone detenute o prévdella
liberta personalgwill be set up to carry out the following tasksediation, collection and
organisation of data, prevention of ill-treatmeartgd monitoring of compliance with treatment
standards through inspections. The guarantor woardprise an expert (or experts), appointed
by the Council of Ministers on the basis of suggest from its President, with the power to
receive detainees’ claims and verify the conditionsnmigration centres through unauthorised
and unexpected visits. At the end of each yeacw¥ity, the Garantewould present a general
report to the Italian Parliament and also to thd Gffowever, in the draft law there is no
reference to the OPCAT. It seems that the monigaiasks of the national mechanism required
by the OPCAT will be assigned to the national humgints institution, the creation of which is
being considered by the competent Ministérs.

The CPT is still focusing its attention on Italimmmigration centres. The ad hoc visit was
followed by two more missions (from 14 to 26 Sepdbem2008 and from 27 to 31 July 2009).
On these occasions, most of the inspections taadeph CIEs. Even though a year has already
passed since the first CPT inspection, neitheptbminary observations nor the reports have
been published Coverage of the latest CPT mission in Italy inphess has focused on its
commitment to evaluating the consequences of kalplicy of refusing entry to illegal migrants
travelling from Libya by sea. The CPT’s examinatmimarily concerned the system of

* CPT, Rapport au Gouvernement de I'ltalie, pp.79%€e fn.35. See also CPT™@eneral Report, CPT Doc.
CPT/Inf (2009) 27, p.77.

0 CAT, Conclusions and recommendations of reportrstied by Italy under art. 19 of the Convention, Dic.
CAT/C/ITA/CO/4, 16 July 2007, para. 9-10 and 16.

*! |taly signed the OPCAT on 20 August 2003 but hetsratified it yet. See United Nations Treaty Cofien,
Status of ratifications of the OPCAT. Available at

http://treaties.un.org/Pages/ViewDetails.aspx?sREATY &mtdsg_no=IV-9-b&chapter=4&lang=en. Last
accessed 10 September 2009.

*2 Senate of the Italian Republic, XVI Legislatureaf Law no 343 on initiative of senators FlerestrBra and
Piscitelli, 6 May 2008.

3 Information received by email from the Human Rigbtfice — Il DGAP of the Italian Ministry of Forg
Affairs on 22 April 2009.

“ For other States Parties, on the other hand,weeg published immediately: for example, the reparthe visit
to Sweden in June 2009. Available at http://wwwam.int/documents/swe/2009-07-23-eng.htm. The mepasrts
concerning the visits in Italy are available aptitivww.cpt.coe.int/documents/ita/2009-04-08-eng.laind
http://www.cpt.coe.int/documents/ita/2008-10-02-émm. Last accessed 5 October 2009.
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safeguards aimed at ensuring that no one is sentoointry where there are substantial grounds
for believing that there is a real risk of tortwrell-treatment.

3.2  Expulsions and rejections: The battle agaitsgal immigraton

The CPT'’s tasks also include assessing whethestirggean immigrant would expose him or her
to torture in the destination country. Should tlernittee be notified about such a case, it must
inform the European Court for Human Rights and aomeously estimate the correctness of the
expulsion procedure. Key aspects explored durirsgassessment include (i) whether the
persons concerned were offered a real opportumithehounce the risk of torture should they be
sent back to their countries of origin, (ii) whatliee officials entrusted with handling expulsions
had been provided with appropriate training and d@wmkss to objective and independent
information about the human rights situation in diestination countries, (iii) whether the
expelled persons were granted the right of appgaahat the decision, (iv) and whether such a
claim would suspend the expulsion. FurthermoreR& points out that expulsions should
never be accomplished through excessive use af:fardependent control bodies can represent
an effective tool in avoiding any form of violenicethese situation®.

Today, this matter is of foremost importance, foilag the events that led Italy to be
reprimanded by prominent international organisaiand accused by NGOs of violating a basic
principle of international lawnon-refoulement? Although in recent years the problem of its
violation concerned individual and collective exgahs made by Italy to the countries of origin,
since May 2009 the situation has been made evesevawing to some rejections occurring at
sea, resulting in people being sent back to Lidye United Nations Human Rights Committee,
in its considerations on the last report submitted.ibya, highlighted that it has not adhered to
the 1951 Geneva Convention on RefugBé&hus, there is a very real dangenoh-refoulement
when individuals refused entry to Italy are serdiki@ Libya.

Furthermore, many migrants who are declared illagaiori are potential asylum seekers in
need of international assistance. This claim igpsued by data on aliens disembarking in Sicily
in 2007 and 2008 these data led to Italy being ranked the induisteid country with the fourth

> CPT, Seveth General Report, CPT Doc. CPT/Inf (97)1997, para. 32-4.

“6 United Nations Refugee Agency, ‘Stop ai respingithia Libia’ 15 May 2009; Commissioner for HumaigRts
of the Council of Europe, ‘Europe must respectrigbts of migrants’, 26 September 2009, CommDH/8hee
(2009) 7; Human Rights Watch, ‘Pushed Back, Pugtrednd’, New York, September 2009; Amnesty
International, ‘Vite in pericolo. | governi europg@gano protezione ai rifugiati’, CS082,20 May 200fandestini,

il Consiglio d’Europa contro I'ltalia: basta resgimenti,La Stampall May 2009; Immigrati, I'Onu attacca
I'ltalia, ‘Respingimenti violano diritti umani’l.a Repubblical4 September 2009. See also European Council on
Refugees and Exiles, Pushbacks to Libya. Available
http://www.ecre.org/topics/access_to_europe/pudtdbdc_libya. Last accessed 5 October 2009.

4’ See Human Rights Committee, Considerations of Repibmitted by Libyan Arab Jamahiriya, 15 November
2007. UN Doc. CCPR/C/LBY/CQO/4, para. 12-21. Avaitaht
http://daccessdds.un.org/doc/UNDOC/GEN/G07/453RF0745327.pdf?OpenElement. Last accessed 15
September 2009.

8 According to the Ministry of the Interior sourc& % of the immigrants who arrived in 2007 requésteylum.
See Minister of the Interior, Rapporto annualesittema di protezione per richiedenti asilo e idtigAvailable at
http://www.interno.it/mininterno/export/sites/defit'temi/asilo/. Last accessed 1 October 200 $ame
percentage was confirmed for the year 2008 by thieed Nations High Commissioner for Refugees (UNHCHee
UNHCR, Asylum Levels and Trends in Globalized Comast 2008. Available at
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highest number of asylum seekers. Since 2004, lanrgeers of immigrants disembarking in
Lampedusa have been expelled, in some cases taffibymany cases, as this was not their
country of origin, they were later deported to Sdiaran countries using methods that could be
described as torture under Atrticle 1 of the UNCAThe CAT itself commented on this topic in
its conclusions on the fourth periodic report sutbeni by Italy in May 2007. While the Italian
Government continued to claim that repatriatiotigh Libya did not pose any danger, the

CAT was concerned and recalled that Italy

should ensure that the relevant alien policing auitiles carry out a thorough
examination, prior to making an expulsion orderlircases of foreign nationals who
have entered or stayed in Italy unlawfully, in arttieensure that the person concerned
would not be subjected to torture, inhuman or ddiggatreatment or punishment in the
country where he/she would be returned 9 [ ]

The situation in Libya remains unchanged. A receport by Human Rights Watch gathered
testimony about the violence suffered by aliensateid by Italy and those travelling through
Libya on their way to Europe: torture and degradnegtment were inflicted not only by police
and military forces, but also by local profit-se&kicriminals, due to a general climate of
impunity fostered by the GovernmeAtThe situation in centres where aliens are detamed
even worse. In addition to general conditions #ratfar from meeting European standards,
detainees are not granted the right to see a laryterchallenge their detention in court.
Testimony also points to frequent episodes of vicéeinflicted by guards on women and
minors. Thus, the risk of arbitrary detention amdure is high in Libya>

Despite the accusations against Libya, on 30 Aug0@8, Italy signed a Treaty of Friendship,
Partnership and Cooperation with this country,aiée as of 19 February 2009, in which
cooperation with respect to illegal immigrationydaa critical role. It puts into effect the First
Protocol, signed in Tripoli on 19 December 200Talglsshing a joint maritime patrol for the
purposes of control, search and rescue at poirdepdrture, and identification of boats used for
the transport of illegal migrants in Libyan anceimtational waters. The cooperation between
Italy and Libya is strengthened by the activiti€§mntex: an agency established by the

http://www.unhcr.org/49¢796572.html. Last access€ttober 2009. Moreover, according to the Ministfyhe
Interior, 76% of the immigrants who arrived in 8idn 2008 obtained protection. See Minister of thierior,
Rapporto annuale del sistema di protezione peiedemti asilo e rifugiati 2008-2009, pp.84. Avalakt
http://www.interno.it/mininterno/export/sites/defdityassets/files/17/00008_rapporto_sprar_2008 920d¥. Last
accessed 17 December 2009

*9 CPT, Rapport au Gouvernement de ['ltalie relafi &isite effectuée en Italie du 16 au 23 juin @00PT/Inf
(2007) 26, para. 82. See also Gennaro SantorojeRe@ne e inosservanza del non-refoulement’, in&a
Gonnella and Antonio Marchegnorare gli impegni: I'ltalia e le norme internaziali contro la tortura(Rome:
Sinnos, 2006), pp.26-42.

¥ Human Rights WatgH.ibya — Stemming the Flow: Abuses Against MiggaAsylum Seekers and Refugees
(2006) Volume 18:5 (E), p.57. For an analysis efdlefinition of torture, see Nigel S. Rodley, ‘Tdefinition(s) of
torture in international law’, (200ZJurrent Legal ProblemS5, pp.467-93, and Manfred Nowak, ‘What practices
constitute torture?’, (2006juman Rights Quarterl28, p.817.

L CAT, para. 11-2. See fn.40. See also Implememtatiarticle 3 of the Convention in the contexaaticle 22, in
General Comment no 1, UN Doc. A/53/44, Annex IX,Nddvember 1997, para. 6.

*2 Human Rights WatctRushed Back, Pushed Around - Italy’s Forced ReaiifBoat Migrants and Asylum
Seekers, Libya’s Mistreatment of Migrants and AsyeekeréNew York, September 2009), pp.48-68.

3 Human Rights WatctPushed Back, Pushed Aroumg,75-91. See fn.52.
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European Union to work in the field of border séyut* Through joint coordination of

operations between the member States in the Mealitean, the Agency ensures the presence of
a higher number of patrol boats on the routes gl by immigrants headed to Eurapdhe
recent increase in financial resources for Fromigixstrengthen monitoring of maritime borders
with inevitable consequences for the number ofctigjas> Despite the obligation to abide with
the Schengen border code on the rules governing thement of persons across borders

which directly draws attention to tmen-refoulemenprinciple>’ the work carried out so far
reveals a trend of ignoring the principle.

The outcome of Italy’s cooperation with Libya anftex was the subject of a recent report to
the Italian Parliament by Roberto Maroni, ministémternal affairs, alleging that
disembarkations in Lampedusa dropped by 90% in 20@6mparison with the corresponding
period in 2008: ‘In four months, nine joint retuwperations in Libya were carried out,
concerning 834 people found at sea. According timases, such an approach prevented 17,000
migrants leaving Libya, thus diminishing the riskatal accidents at se® Nevertheless, the
picture outlined by the Minister must not be miserstiood. Many migrants travelling via Libya
to Italy are prevented from entering Italy by Lily@rces acting in cooperation with Italian
ones. If they do not choose to leave Libya, thedeviduals are often detained in special centres,
built in Libya with Italian and EU funding, or afercibly deported to other countries where
there is a significant risk that they will be iteated?® Among these migrants are many refugees
who are fleeing civil war and/or persecution: Itedybligated to host them. These manoeuvrings
allow Italy to dodge its obligations without flong the letter of the laws and treaties it is bound
by. There is, at present, no guarantee that thgahilisovernment will respect the principle of
non-refoulementeven if it is regarded as a peremptooym of international la¥® Thus, under

its obligation to respect this principle, Italy da@ held accountable for its attempts to
circumvent its responsibilities.

However, the Italian Government has claimed thiat ot violating any international obligation
since, in its opinion, the principle abn-refoulementioes not apply in international waters and,
thus, it cannot be held accountable for violatiohthis principle that relate to rejection

>4 Council of the European Union, Regulation (EC) 2@004, 26 October 200®fficial Journal of the European
Union, L 349/1, 25 November 2004.

%5 For example, the operation (Nautilus) was condlimeackle the migration flow in the Central Medianean
region, particularly Malta and Italy. The operatiomwhich 5 member States (Malta, Italy, GreeadanEe and
Germany) participated by contributing aerial anditimae resources, took place between 5 and 15 @ct2006. In
2007, another Nautilus joint operation to strengttie control of the Mediterranean maritime botakegan.

*% Frontex,General Report 20Q%p.21-26. Available at
http://www.frontex.europa.eu/gfx/frontex/files/jyat/frontex_general_report_2008.pdf. Last acce28ed
September 2009.

*" European Parliament and Council of the Europeaon)iRegulation (EC) 562/2006, 15 March 2008cial
Journal of the European Uniph105/1, 13 April 2006, Article 3b and ‘Preambjra. 20.

*8 Ministry of the Interior, Reply to questioning parliament, 23 September 2009. Available at
http://www.interno.it/mininterno/export/sites/deftitVassets/files/16/0064_Cota_3-00669.pdf. Lasessed 5
October 2009.

%9 On this point, see also Sara Hamood, ‘EU-Libya@uwation on Migration: A Raw Deal for Refugees and
Migrants?’, (2008 ournal of Refugee Studi2d (1), pp.19-42.

0 On the peremptory characterrain-refoulementsee Jean Allain, ‘Thiels cogensature ofhon-refoulement
(2001)International Journal of Refugee Lal(4), pp.533-558. In relation to the general gyitlon of torture, see
alsoErika De Wet, ‘The Prohibition of Torture as aneimtational Norm ojus cogensnd its Implications for
National and Customary Law’, (200European Journal of International La®b(1), pp.97-121.
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operations in international waters. However, thé&étéhNations Refugee Agency (UNRA) has
claimed that the principle @fon-refoulemendoes not entail any geographical limitation: the
obligations deriving from this principle apply tth government officials acting both inside and
outside national bordeP$ This point of view was reaffirmed by the Europ&ourt of Human
Rights in a recent decision: actions carried ogeat by boats belonging to a State Party to the
European Convention on Human Rights (ECHR) mayilespiacific responsibilitie§? On these
grounds, twenty-four immigrants from Somalia andrga filed a claim against Italy for being
rejected in Libya, in violation of Article 3 of tHeECHR.

Other Europan Court of Human Rights (ECtHR) deaisiprovide further evidence of Italy’s
difficulties in respecting theon-refoulemenprinciple: for instance, in relation to Tunisian
citizens who were waiting to be sent back to tB¢ate of origin despite a risk of tortufeln
particular, theSaadidecision revealed the lack of foundation of tladidh Government’s
arguments that the granting of diplomatic assurapestified the expulsion; this confirmed the
orientation the ECtHR as noted in the cas€ludihal vs. UK* The Court did not deem the
international treaties Tunisia is signatory to, #melagreements made with the European Union
and (on a bilateral basis) with Italy, sufficieatdnsure respect of fundamental rights by the
ltalian authoritie$?

3.2.1 Case study: Saadi v. Italia

The ECtHR judgment on tHgaadicase is a landmark decision for Italy: it is thstfjudicial
condemnation of its new policy on rejection thaga@fically addresses Italy’s obligations to
prevent torture. The application concerned Mr Saadipulsion decree from ltaly; this was the
result of his suspected involvement in a terraigianisation. Applying the provisions of the
Pisanu decre® the Minister of the Interior ordered Saadi to lepatted to his country of origin.
The applicant asked the ECtHR to stop the enforoéwfehe expulsion order because he
alleged that he had been sentenced in Tunisiapgllis absence, and he feared he would be
subject to torture, and political and religiousggsution. For this same reason, he requested
political asylum, but the Italian authorities reddsto grant him protection since he was
considered a danger to national security.

Acting against the ECtHR request to stop the expuil® Tunisia, the Italian authorities
declared that the order must be enforced becaase were not sufficient grounds for believing
that he would be exposed to torture or other datment. The United Kingdom (UK) exercised
its right to intervene in order to support theitalGovernment’s position and asked the Court to
change the reasoning adopted in 1996 whettahalcase was decided and the UK was

®1 United Nation High Commission for Refugee, Advis@pinion on the Extraterritorial Application don-
Refoulemen®bligations under the 1951 Convention RelatintheoStatus of Refugees and its 1967 Protocol, 26
January 2007, para. 24.

%2 European Court of Human RightS;Saadoon and Mufdhi v. UKase no 61498/08, 30 January 2009, para. 85.

83 European Court of Human Righ8ellem v. Italycase no 12584/08, 5 May 20@; v. Italy,case no 37257/06,
24 March 2009Ben Khemais v. Italiacase no 246/07, 24 February 2088adi v. Italia case no 37201/0628, 28
February 2008.

% European Court of Human Righ@hahal v. Regno Unita@ase no 70/1995/576/662, 15 November 1996.
% European Court of Human Rights-Saadoon and Mufdhi v. Ulpara. 58-94. See fn.62.
% ‘Urgent measures to combat international terrorisegislative decree no 144, 27 July 2005.
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condemned for violation of Article 3. Accordingttte comments presented by the British
Government, the risk that an individual will be tortured canibe considered of equal
importance to national security; these commentallext Article 33 of the Convention on the
Status of the Refugee, which clearly states ti&thate may deny asylum to people who are
considered to be a threat to the nation. Britaso argued that diplomatic assurances given by
the host state that the persons who are expellédatibe exposed to torture or other ill-
treatment should be recognised as an important i@l that allows European countries to
enforce expulsion orders without violating Artideof the ECHR.

In order to achieve its final decision, the Grarfta@ber identified four key consideratidtis.
First, international treaties ratified by the reteg States cannot provide sufficient guarantees
on the respect of fundamental rights. Second, ¢énegmal situation of the applicant is paramount
in determining whether there is a significant dartgat he/she will be tortured if expelled to the
state or origin. Third, reports issued by interoradl organisations and NGOs on the general
human rights situation in the states in questiaukhbe taken into account; concerning Mr
Saadi’s country of origin, several internationalis®s had recently denounced cases of torture
and illegal detentions. Fourth, diplomatic assuearere not sufficient to ensure respect of the
prohibition of torture. On these grounds, the ECtiieided that the expulsion of Mr Saadi
might breach Article 3 of the ECHR. Thus, the ECti¢Rffirmed the absolute nature of the
international prohibition of torture.

The line of reasoning of the ECtHR'’s judges cap &ls applied to the case of migrants sent
back to Libya: the articles in the Treaty of Frighgb with Italy that mention respect for human
rights in joint operation®’ Tripoli's adherence to the UNCAT and to the Afric@harter on
Human and Peoples’ Rights, and the assurancesdrbytthe Libyan Government, are not
sufficient to ensure proper treatment of migraetsmed to Libya. What is needed is monitoring
by independent bodies, and cooperation with Libgatiorities aimed at improving the general
conditions in detention centres.

4. A Proposal to Protect Immigrants

An essential element of the European preventivehamesm established by the ECPT is the
cooperation between the CPT and States Partiesgased by Article 3. The purpose of the
CPT is not to condemn States but to work to impranegection of people deprived of their
liberty.” To this effect, national authorities should trymake the work of the CPT easier by
granting visiting teams access, without interfeegnio all places of detention in their territory
and to all related information. Moreover, the CPdd also be offered the opportunity to meet
individuals deprived of their liberty without witeges, and to come into contact with persons
who may possess useful information, but who hawdeen previously identified as potential
interviewees.

7 Saadi v. Italia ECtHR, para. 117-123. See fn.63.
% Saadi v. Italia ECtHR, para. 58-94. See fn.63.

%9 Bruno Nascimbene, Il respingimento degli immigeatirapporti tra Italia e Unione Europea, Doc.0922,
Instituto Affari Internazionali.

0 As Mauro Palma, Chairman of the CPT, pointed oth@Conferenza sul Divieto Internazionale di Tortura,
Bologna University (Forli campus), 9 May 2008.
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A meaningful sign of the intention to maintain gaethtions with States, while respecting the
boundaries of national sovereignty, is the CPTisragch to the confidentiality of the

information exchanged during, and the results @erifvom, missions. This is the reason why the
public is not admitted to Committee meetings ard@®PT may publish reports on the basis of
observed facts only if the State Party agrees h@set grounds, the CPT was able to establish
dialogue even with countries that are not incliteetimit their sovereignty or to undertake to
employ controls in the domain of national securlilje CPT has only decided to use the primary
sanction at its disposal a few times: the optiomaking a public statement on a State Party that
refuses to cooperate and/or to improve a certaiatsbon according to the CPT’s non-binding
recommendations. The effectiveness of making aipstdtement obviously depends on the
importance the individual country concerned asstgnaternational public opinion. So far this
power has been exercised only with respect to tember States of the Council of Europe:
Turkey* and the Russian Federation (the latter, in relaficthe situation in Chechny#).

In view of its twenty years of experience, the G®1n a strong position to use its powers to
strengthen protection of immigrants, including thdetained in centres in the territory of States
Parties to the ECPT and those being rejected, kexpelt sent back to countries where they risk
torture or cruel, inhuman or degrading treatmentthis end, the CPT should consider
organising repeated visits to European detentiotres for immigrants. The CPT should also
play a bigger role in evaluating the ‘safety’ ot to determine whether immigrants are likely
to face torture or inhuman or degrading treatmiesgmt back to their country of origin or to a
third State. Although the importance of taking aygurate measures to regulate illegal
immigration is recognised, these considerationsohjustify the rejection or the expulsion of
people to States that independent monitoring bodiesh as the CPT, do not consider $afe.

As of 1 March 2002, under the first Protocol to BE@PT, any nhon-member State can join the
Convention on invitation from the relevant Comnettd Ministers. The member States most
affected by migration flows, such as Italy, couljgest that the Committee of Ministers invite
the primary transit countries for illegal immigrariteading for Europe to join the ECPT in order
to offer greater protections, including via monimgyr by the CPT, to the persons it rejects or
expels.

In order to manage migration from Africa, the Etegap Union Member States have signed
agreements with transit countries, in effect outsimg control of their borderd. These
cooperation programmes include technical and firmduadd, training of local police forces and

"L CPTPublic Statement on Turkey, CPT Doc. CPT/Inf (98) @ December 199@wvailable at
http://www.cpt.coe.int/documents/tur/1996-34-infgemtm. Last accessed 15 May 2009. The CPT alsedsau
public declaration (under Article 10.2) in 1992e<$ePT Doc. CPT/Inf (93) 1.

"2 CPT Public statement concerning the Chechen Ripoibihe Russian Federation, CPT Doc. CPT/Inf 200
17, 13 March 2007. Available at http://www.cpt.@dogdocuments/rus/2007-17-inf-eng.htm. Last acaddse
May 2009. The CPT also enforced the power granye@irticle 10.2 with regard to the Russian Federatio
2003 and 2001: CPT Doc. CPT/Inf (2003) 33 and CBT.[TPT/Inf (2001) 15, respectively.

3 Maria-Teresa Gil-Bazo, ‘The Practice of Mediteran States in the context of the European Unioistcé and
Home Affairs External Dimension. The Safe Third @tvy Concept Revisited’, (200@)ternational Journal of
Refugee Lavi8(3-4), pp.571-600.

" Fulvio Vassallo Paleologt.a frontiera mediterranegRome: Associazione Studi Giuridici sul’lmmigranie,
2007), p.3.
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creation of identification and detention centfeSince these agreements are promoted by States
that have signed and ratified the ECPT, it mightdasonable to affirm that responsibility for the
treatment of migrants detained in the transit coesicannot lie solely with these countries. So
why not extend the CPT’s mandate to these cenkesfd though the process of joining the

ECPT is a difficult one (according to Article 18,4t is an important tool for granting greater
protection to people who may be exposed to todaceother forms of cruel, inhuman and
degrading treatment.

It is true that Libya and other North African coues have demonstrated little interest in this
issue, and have yet to sign the OPCAT, but theseckeconomic relationships with European
countries may lead to the agreements needed toceitte CPT's mandate in North Africa, thus
strengthening protection of immigrants’ fundamenigthts. It is the duty of European States to
promote such agreements and involve the CPT inractiimed at controlling illegal
immigration, especially in terms of securing théesaof migrants from torture and inhuman or
degrading treatment, even outside European borders.

Although it might seem counter-intuitive to focus @ncouraging non-European States to ratify a
European convention, there are several advantaggscburaging ratification of the ECPT.
Ratification of the ECPT should not be understo®dmalternative to the OPCAT, but rather a
more limited step towards the protection againgtite. At present, the flow of people trying to
migrate to Europe has to be supervised from aréifitepoint of view than the one that currently
prevails in order to use the expertise and expeei@vailable in bodies such as the ECPT to
ensure that the rights of these persons are peatectd that they do not suffer torture and other
ill-treatment. Ratification of the ECPT, althougbnaplicated, is arguably less so than the
OPCAT: thus if prompt help for the protection ofrmgrants from torture is looked for, the
ECPT may offer advantages over the OPCAT in thetsbon. By contrast, the OPCAT requires
States Parties to designate or establish a naweaéntative mechanism to undertake
monitoring of all places of detention, as well asboperate with the Sub-Committee on
Prevention of Torture (the equivalent of the CPIis additional duty is problematic not only in
terms of funds, but also in terms of requiring @pprate legislation and a national commitment
to independent monitoring to support human rights.

Ratification of ECPT can be viewed as pursuing &vos. The first is to provide for independent
monitoring of the human rights situation in thafyatg States- above all Mediterranean States
in Africa — in order to prevent the torture or ill-treatmehbagrants who are detained on behalf
of European States. In this way, the European atanaf protection can be assured to those
states that European countries regularly deal witbn expelling or rejecting migrants. The
second aim is to set the stage for the ratificatb@®PCAT. As the ECPT does not require States
Parties to set up national prevention mechanisatiication of this convention may help states
to transition to a model that allows for monitoringelation to human rights issues. At this

point, OPCAT ratification might be more fruitfulgncouraged.

However, there may be advantages to promote e®{yAT ratification: countries with
especially close ties to the UN, especially thetating to economic and other aid, may be more
willing to consider ratification of the OPCAT ifchnd political support are contingent upon it

> Migreurop, Les camps d'étrangers en Europe etléansys méditerranéens. Available at
http://www.migreurop.org/IMG/pdf/carte-frO7.pdf. saccessed 8 October 2009.
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or, at least, may increase after ratification. Kbg issue is that when European States expel or
reject persons, it is important that they recogtiise they still have duties and obligations in
relation to these persons’ human rights: encougagtification of human rights treaties and
conventions, especially those with a monitoring dee, by the countries that they most
commonly deport or expel people to is an imporsaep in fulfilling these obligations.

5. Conclusions

The work of the CPT so far has made a fundamentsdtibution to establishing rules for the
protection of illegal and irregular migrants, amsbaasylum seekers, and to reducing their
exposure to ill-treatment. Though these rules conoenimum basic standards, they offer
greater levels of protection than other internatlonstruments. As far as visits are concerned,
the CPT has managed to overcome the wariness &fttes Parties to the ECPT and also
victims’ distrustfulnes$® The election of Silvia Casale, the former CPT e, as the first
president of the UN Subcommittee on Preventionasfure (SPT) demonstrated the extent of
the CPT’s world-wide reputatioff.Now, it is important that the experience and slaltquired
by the CPT are used to improve the protection giramts deprived of their liberty in those
transit countries where the risk of torture andasype to inhuman and degrading treatment is
high. As the CPT has recognised, new rules wilehavbe established in relation to migrants,
especially those at greatest risk, including illegad irregular migrants, and asylum seekers.

Not only should measures be adopted to reinforogptiance with the principle afon-
refoulementbut it is also necessary to establish indeperalethteffective preventive
mechanisms where there are none. The extensitre @RT’'s mandate to regions bordering
Europe, such as Libya and other North African coast according to Article 18.2 of the ECPT,
offers one potential solution. This may also enagerEuropean States not to shirk their
responsibilities in the field of prevention of tar¢ through (i) funding detention centres within
the jurisdiction of states that are not coveredhigyECPT, and (ii) cooperating, in other ways,
with countries that do not adhere to the Europeamv€ntion on Human Rights.

Too often states’ national security interests haevailed over the need to respect the dignity
of all people, including illegal/irregular immigremnand asylum seekers. Although national
authorities often speak only about illegal immigsawhen discussing expulsion orders and
rejection policies, a sizeable number of thosectédid by these measures are in need of
protection that states (at least in Europe) argatdd to provide. Moreover, combating illegal
and irregular immigration by passing legislatioattbould compromise the effective protection
of people applying for asylum cannot be considéoeghhance national security unless it can
be demonstrated that these persons individuallyonat as a category — constitute a threat to
the primary interests of the state concerned. Regahe contributions of the European Court
of Human Rights and UN human rights bodies, secageds cannot justify any individual’s

® Antonio Cassesé)mano — Disumano. Commissariati e prigioni nell'&pa di oggi(Roma, Bari: Laterza, 1994),
pp.189-191.

" As Mauro Palma — the current CPT President — ebsedluring his speech to the Parliamentary Assewibllye
Council of Europe on 18 April 2007, in a Parliam@gtAssembly debate on the State of Human Righds an
Democracy in Europe: CPT Doc. CPT (2007) 30. Dralzaresigned her post as President of the CPTlghort
before running for President of the SPT to enduaethere was no conflict of interest. In 2009, w#tered from

her post in the SPT and also left the CPT, aftempieting the maximum possible term as a member.
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exposure to the risk of being tortured or subjettectuel, inhuman, cruel or degrading
treatment. Asylum seekers, and illegal and irreguafanigrants, are human beings and, as
such, they are entitled to be treated with digrbtyth in detention centres and in the event of
expulsion.
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